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Aet. L—SIR WILLIAM HENRY MAULE. 

^HIS accomplished lawyer, and eminent judge, died at hia 
• residence in Hyde Park Gardens, on the 16th of January 
last, after a few days' illness, in the seventieth year of his age. 
In fulfilment of the promise made in our last number, we now 
offer a memoir of his career. 

Sir W. H. Maule was bom on the 25th of April, 1788, at 
Edmonton, in Middlesex, where his father was a medical practi- 
tioner of good standing and consideration. His mother was a 
Eawson, of a family which we believe still flourishes in Leeds 
and its neighbourhood. The late Mr. Miller, member in several 
successive Parliaments for Newcastle-under-Lyme, and well 
known in his day to the collectors of bibliographical curiosities, as 
one of the keenest and most learned of their fraternity, was his 
first cousin by the mother's side. His paternal grandfather had 
been rector of Castle Ashby, near Northampton. A tradition, 
whether historical or mythical it may be diflBcult to decide, 
makes these English Maules an offshoot from the great Scottish 
family of Maule of Panmure. His earliest education was such 
as could be got in the neighbourhood. At the age of eleven, 
having then some rudiments of Latin, but no Greek, or, as he 
himself phrased it, knowing his hicy hceCf hoc^ but not Ina 6, ^ ri, 
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2 Sir William Henry Maule. 

he was taken charge of by his father's brother, an ex-fellow of 
King^s College, Cambridge, and rector of Grea,t Greenford, near 
Ealing, who combined with his clerical duties the care of a few 
pupils, and under whom, by the way, he had for a schoolfellow 
the late Lord Durham. From his uncle's death, which took 
place in his seventeenth year, his preparation for Cambridge 
was entirely his own work ; how eflSciently carried on may be 
estimated from the fact that, on his commencing residence 
there, he was at once transferred to the lecture-room of 
the second year. An anecdote from this interval between 
school and college is worth preserving, as exhibiting in early 
life that aptitude for humorous turn of thought which was after- 
wards so remarkable in him. In a letter to his father, giving an 
account of a journey of some length which he had made on 
horseback, he relates how his pony had shied at a waggon of 
hay : — ^ I thought it very strange," he goes on to say, " for a 
horse to be frightened at a load of hay, till I remembered having 
seen people frightened at a drove of oxen who had no objection 
to a dinner of beef." 

At Cambridge, where he commenced residence at Trinity College 
in October, 1806, and graduated in due course in 1810, his career 
was a brilliant one. He was senior wrangler, it might almost be 
said, without a second; for the semiofficial rumour which is 
apt to be current on such occasions, stated the marks obtained 
by the two first wranglers at 1600 and 900 respectively, and 
this though the second (Mr. Brandreth, since of the Northern 
circuit, who was also senior medallist, the highest honour in 
classics) would, it was acknowledged, have made a highly re- 
spectable first in any ordinary year. IVe may observe that, how- 
ever incredible so great a disproportion may appear, yet bath 
the external authenticity and intrinsic probability of the state- 
ment are guaranteed to us by the channel through which we 
have received it. The year was a fortunate one : on its list of 
honours stand several other names which have since been heard 
of in the world, as those of Mr. Baron Piatt ; Dr. Musgrave, 
Archbishop of York ; Dr. Mountain, Bishop of Quebec ; Mr* 
Duckworth, M.P. for Leicester, and Master in Chancery ; and 
Mr. Bonham Carter, M.P. for Portsmouth, long a public cha- 
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racter as Sir R. Peel's parliamentary ivhipper-in. The last- 
named gentleman may claim a special mention here, as the only 
person who conld boast of having beaten the subject of our me- 
moir in an examination-^it was in the college examination 
which takes place at the close of the first academical year, upon 
the subjects of the past yearns lectures, the result of which, on 
this occasion, gave Carter first, Maule second. In every other 
competition which the latter entered into, he held the first 
place ; and those who know Cambridge need not be informed 
that, from the nature of that examination, a carefiil getting up 
for the nonce of collateral information on the given classical sub- 
jects (technically called cram), will often carry the day agains^t 
a great superiority of real knowledge. This success, however, 
brilliant as it was, by no means measured his scientific attain^ 
ments. He had not merely followed out to the uttermost the 
mathematical studies of the place, but had gone beyond them, 
and, so to say, behind the scenes. He had made himself ac- 
quainted with the whole range of the science, both in its his- 
tory and in its most advanced state — ^with the writings of Euler, 
the Bemouillis, and others, who had made it what it then was — 
vnth those of the great continental mathematicians, such as 
Laplace and Lagrange, who were making it what it now is. 
And to all this was added an amount of classical scholarship^ 
which induced his friends to urge his presenting himself as a 
candidate fi)r one of the two medals each year given for profi- 
ciency in that branch of study, a competition, however, into 
which he did not enter. 

Upon obtaining his degree, Mr. Maule did not immediately 
leave Cambridge, but stayed on there for some time, taking pu- 
pils and awaiting a fellowship, to which he was chosen at the 
election of October, 1811, the earliest at which he was admis- 
sible as a candidate. Among his pupils were two who have since 
achieved eminence in the same profession with himself, Sir 
Edward Eyan, late Chief-Justice of Bengal, and now one of the 
most active members of the Judicial Committee of the Privy 
Council, and the present Judge-Ordinary of the new Courts of 
Probate and Matrimonial Causes. Mr. Eeid too^ now Sir John 
Beid, since Governor of the Bank of England, made one of a 
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reading party which, under his tuition, settled itself at Eyde 
for the long vacation of 1810. Often in after years he 
would speak with pleasant recollection of his moonlight plunges 
from the pier-head. Shortly after his leaving Cambridge to pur- 
sue the study of his future profession, he sustained the greatest 
aJflBiction of his life, in the death of a younger brother, to whom 
he was deeply attached, whose education had been in a great 
degree his own work ; who, to use the words of the tutor of his 
college, in congratulating his father on his election to a scholar- 
ship, *^ promised fiiir to tread in the steps of his brother ;" and 
of whom he himself has been heard to speak as having, he be- 
lieved, less to repent of, and as possessing a greater facility of 
acquiring knowledge, than any one he had ever known. 

All who knew Sir W. Maule, whether personally or by repu- 
tation, knew that he was a man of great intellectual powers, and 
of great and varied acquirements ; it is not, however, so gene- 
rally known that, as a mathematician, he possessed not merely 
facility of acquisition and deep and extensive knowledge, but 
original talent of the very highest order. Not only had he 
startled the little world of Cambridge by the brilliancy of his 
performances there, by distancing all competitors without the 
help of a private tutor, and by pushing his researches into fields 
of science of which few among his teachers had enjoyed a much 
nearer view than Moses of the promised land, but he is not vdth- 
out a claim to rank amongst inventors in a branch of mathema- 
tics then in its earliest infancy, and still one of the most recon- 
dite. In a paper on the Calculus of Functions, published in 
the Philosophical Transactions for 1815, Mr. Babbage gives some 
solutions (pp. 410, 411), as supplied to him by a friend, whose 
name, however, he does not mention, the generalization of one of 
which, or rather of the artifice by which it was attained, is re- 
garded by him as having contributed to several of the most 
remarkable results contained in that essay. The anonymous 
author of that solution was Mr. Maule, the suppression of whose 
name took place, not with Mr. Babbage's goodwill, but at his 
own instance, on grounds of professional prudence. At a later 
period, when confirmed professional success had rendered such 
motives no longer operative, the incognito was, at Mr. Babbage's 
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special request, removed by Professor De Morgan, in a note on 
page 318 of his treatise on the-Calculus of Functions, published 
in the second volume of the JSncyclopadia Metropolitana. 
Meanwhile, in an unpublished history of the discovery and pro- 
gress of the Calculus of Functions, during the years 1809-10- 
17, the distinguished author of the above-mentioned paper had x 
recorded and discussed Mr. Maule's solution of the problem in 
question, the concluding paragraph of which criticism the writer 
of this memoir has been allowed to extract : — ^ There is little 
doubt," says Mr. Babbage, " that, had the acute author of this 
solution devoted more time and attention to this casual subject 
of his contemplations, he would have anticipated many of the 
discoveries which it afterwards fell to my lot to make, and 
would have contributed largely to the improvement of analysis." 

The name of Mr, Babbage having been once brought in, gives 
us occasion to make mention of a game at chess played by him 
with Mr. Maule, on the top of a coach on which they had acci- 
dentally met, and carried on for a considerable number of moves, 
and into a position of not a little complexity, without the slight- 
est difference of opinion as to the place of a single man, till 
broken off by the arrival of one of the parties at his journey's 
end. We give this anecdote rather from the pleasure we feol 
in any thing that places two men of genius in juxtaposition, 
than as matter of very great boast to either of them, though the 
playing without thel)oard has been looked upon as a more than 
common feat when performed by Philidor and other great 
masters of the game, and does undoubtedly evince a most ex- 
traordinary power of self-concentration, especially in one who 
never was a professed chess-player. To the latest period of Sir 
W. Maule's life he was on terms of intimacy with Mr. Babbage, 
and would discuss points of mathematical science with as much 
power and interest as ever. There is another anecdote of 
Mr. Babbage's appreciation of Sir W. Maule which we re- 
member to have heard on what we consider good authority, 
and which is of .so pleasing a character that we are unwilling 
not to perpetuate it. Some time after the latter had been oaUed 
to the bar, Mr. Babbage was lamenting to a common inend that 
he had not made science his pursuit, in which he was certain so 
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greatly to have distinguished himself. " He is doing very well at 
the bar," said the friend, of course more than half in jest ; " who 
knows, he may come to be Lord Chancellor? " " And if he is 
Lord Chancellor, what is that to what he might have been ! *' 
was the reply; "he would have been the first mathematician 
in Europe ^ — an estimate of the dignity of science more, we 
fear, in accordance with the very truth of things, than likely to 
be often practically acted on, even by those whose best interest 
it might be to enforce it. In the present instance the oppor- 
tunity was not wanting, for in the early part of Mr. Maule s 
career, the professorship of mathematics at the East India Com- 
pany's College at Haileybury was offered to him ; but he had at 
that time made choice of his profession, .ind declined it. In our 
country there is no great encouragement to making science the 
pursuit of one's life ; and, in this very instance, the offer which 
gave the possibility of doing so was, in fact, due to interest 
much more than to- appreciation of merit. 

We have now arrived at his professional career. He kept his 
terms at Lincoln's Inn, attended the chambers of Mr. Brady, a 
special pleader of that day, was called to the bar in 1814, joined 
the Oxford circuit in the summer of that year, and held his first 
brief at the Usk (Monmouthshire) midsununer sessions. He 
also attended the Welsh 'courts of the Brecon circuit, which 
have since become an antiquarian curiosity, but which were 
then in the full vigour of living reality. Among his contem- 
poraries in attendance on these Welsh courts (which, it must be 
remembered, exercised equitable as well as legal jurisdiction), 
was the present Lord Justice Knight Brace, then Mr. Knight, 
of whose powers in handling a jury, and especially a certain jury 
of Glamorganshire squires, in a case which, in some way, involved 
their squirearchical prejudices, he was wont to speak with an 
admiration which might almost lead us to suppose that the ob- 
ject of it, great as his success has been at the equity bar, had 
yet rather missed his vocation in devoting himself, to that branch 
of the profession. 

At the bar the harvest of success is proverbially of slow growth, 
and Mr. Maule did not find it otherwise. Not that he had any 
.tide to tell of his being in danger of starving while the com 
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to feed him was yet in the blade ; still less of any sudden and 
miraculous transition from the dry strand of neglect to an over- 
flowing tide of business. Certainly, however, his progress in his 
profession was not so rapid as might have been hoped for by a 
man of his powers^ with the prestige of his university career to 
start him ; and this is the more remarkable, as he possessed in 
an eminent degree, not a few both of the higher and the lower 
qualities of a great Nisi Prim leader, and can hardly be said to 
have been obviously deficient in any of them. His presence and 
stature, without being remarkable^ were sufficient ; his features 
bold and well formed ; his countenance striking and expressive ; 
his voice clear, well-toned, and powerful ; his air and maoner, for 
the purposes of satirical and humorous expression, perfect, and 
by no means inadequate, when he exerted himself, to grave and 
serious emotion ; he possessed ample command of language, vrith 
that rare gift of felicitous expression in homely terms ; unrivalled 
powers of ridicule, sarcasm, and retort ; presence of mind ; fer- 
tility, and readiness of resource ; energy and resolution ; yet with 
all this it was only by slow steps that he found general recog^ 
nition among that branch of the profession with which the selec** 
tion of counsel lies ; indeed, we doubt whether dt his period of 
greatest success he ever had, either on his circuit or elsewhere, 
that run of Nisi Prim business which has been enjoyed by many 
men not only of less real power, but in no equal degree possessed 
of obviously striking qualities. This was, no doubt, like most of 
the phenomena of our lives, the simple result of a complicated 
variety of causes, some of which it would not be difficult to those 
who knew him to trace out. The chief of them probably may be 
characterized as a virtue hitched on to a defect. His dislike of 
all pretence, of any thing that might be classed under the com* 
prehensive name of humbug, was intense, still more so his abhor- 
rence of any thing at all verging upcm sycophancy in conduct ; 
excellent qualities in themselves, but which, when brought into 
.action in combination with a certain waywardness of character 
from which he cannot be pronounced free, had in him the unfor- 
tunate result of his wilfully throwing away the fairest opportuni* 
ties of putting himself forward ; of his avoiding or even repulsing 
acquaintances which might essentially have served him, and 
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which he had the most legitimate opportunities of cultivating^ 
which in fact offered themselves to him without any cultivation 
whatever ; of his gaining a character for eccentricity not perhaps 
altogether undeserved, but very much beyond what he really 
deserved ; and finally, of a demeanour in his intercourse with 
actual or possible clients so little conciliatory, that, unless he has 
been much belied, it not seldom fell as far short of fair average 
civility, as that which scandalized him did of decent self-respect. 
In fact, with reference to this last drawback on his progress, we 
have heard it reported that when Mr. Knight was about to drop 
the Brecon Circuit, he observed, in recommending some junior 
friend to join it, that Maule was the only man on it fit for much, 
and he might always be heard blowing up his attorney. 

Add to this, that, so far as success on circuit was concerned, his 
mode of address was not probably altogether of the kind best suited 
to the common run of country juries. He had neither that 
congenial stupidity which enables men not otherwise remarkable 
to appeal successfully to the stupid, nor that peculiar form of 
talent by which some men, any thing but stupid themselves, can 
condescend to and play upon the stupidity of others. His train 
of thought was too strictly logical to be readily followed by those 
who were not themselves logical, and his irony was not unfile- 
quently perhaps taken for earnest by the matter-of-fact clowns. 
That this last sometimes happened when he was upon the bench, 
we shall hereafter have occasion to mention. Nevertheless, with 
all drawbacks, he was unquestionably an advocate of the first 
order, especially in a certain class of cases; for, beyond a doubt, 
he was more congenially employed in throwing cold water on 
the pathos of his Mend and rival. Sergeant Talfourd, than in 
appealing himself to the sentimental emotions. We remember to 
have heard of a match (so to say) played out between those two 
masters of the game, in which court, jury, and spectators, after 
being moved almost, if not quite to tears (for the judge was one 
by no means incapable of a fit of the lachrymose, the late Mr. 
Justice J. A. Park), on behalf of the plaintiff, were afterwards 
convulsed with laughter by the speech for the defendant : to the 
best of our recollection Deraocritus carried the day. At the 
eame time, while ridicule in all its formsj from the lightest 
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persiflage to the bitterest sarcasm^ was no doubt the weapon which 
he wielded most successfully^ he was quite capable on occasion of 
earnest expression, especially in the way of moral indignation. 
In that species of frothy declamation which so often passes for elo* 
quence, he cannot be said to have failed, for he never essayed 
himself in it. But though Sir W. Maule never attained to that 
position as a Nisi Prius leader to which his masterly conduct of 
the Carlow election case (for a committee of the House of Com- 
mons is a jury, and not a very easy one to handle) would alone 
prove him amply entitled, yet towards the close of his career at 
the bar, he was rapidly advancing^ into it ; still to the very last^ 
probably, on circuit, he was more in favour with defendants than 
with plaintiffs, and for special juries rather than common ones. 

In London his success was earlier ; and, though far from rapidy 
steadily progressive. He soon became known to the few, more 
gradually to the profession generally, as a sound practitioner, an 
ingenious and subtle disputant ; he early gained a firm footing 
in city business, and, long before he had obtained a siUc gown, 
was universally recognized as standing in the foremost line of 
commercial lawyers, and especially as one of the first authorities 
of the day on questions of marine insurance. The hazardous 
promotion just alluded to he did not receive till the vacation 
preceding Easter Term, 1833, and then not at his own solici- 
tation ; indeed, so far from it, that when it was first offered him 
by Lord Brougham, he declined it, and it was only upon the 
Chancellor's pressing him to reconsider his answer, and subsequent 
consultation with his fnends, that he made up his mind to ac- 
cept what to so many is a fatal gift. However, it was not so to 
him ; for as first-fruits of it he obtained the important appoint- 
ment of counsel to the Bank of England, on the vacancy occa- 
sioned by the elevation of Sir James Scarlett to the bench, and 
had in no respect to complain that his promotion had damaged 
his position. StiU it was in London, and especially in the more 
important class of mercantile causes, that he found his chief field 
of success ; on circuit he was never so general a favourite as 
Sergeant Talfourd, though towards the last, as has been already 
observed, rapidly improving his footing there. 

Of striking individual traits and popular interest, such a career 
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is necessarily somewhat bare, not being famished with those 
reminiscences from the Causes Cilhbres of the day which afford 
variety and relief to that of an advocate in vogue. Nor is it 
easy, or perhaps even possible, to select particular instances of 
arguments at the bar, so as adequately to satisfy the professional 
interest which attaches to the name of a great lawyer, the main 
olgect of the reporter being the judgment of the bench, and the 
argument at the bar rarely so reported as to do much more than 
indicate the ground taken and the questions raised. Not, how- 
ever, to leave this part of the subject wholly unillustrated, we will 
refer to the two cases of Koux v. Salvador (1 Bing. N.C. 526, 
S.C. in error, 3 Bing. N.C. 266), and R.t?. Antrobus (2 A. & E. 
788), the former a leading one on the law of marine insurance, 
the latter one of curious legal interest Indeed R. w. Antrobus, 
though itself merely raising a point of law for decision, was not 
without* something of popular interest from the circumstances 
out of which it arose, being a prosecution against the sheriff of 
Cheshire for refusing to execute two criminals convicted of 
murder, who were in consequence brought up to town by 
certiorari and habeas corpus^ and executed in Surrey, by order of 
the Court of King's Bench (R. v. Garside and Mosley, 2 A. & E., 
266), a case which will probably be within the recollection of 
many of our readers as having been much talked of at the time. 
The question for decision arose out of the then recent abolition 
of the palatinate jurisdiction, which had in some respects changed 
the positions of the county and city and their officers, and came 
on for determination in a trial at bar with a formidable array of 
counsel on both sides. Sir F. Pollock, A.G., Sir W. Follett, S.G-, 
Sir J. Campbell (late A.G., who had instituted the prosecution), 
and the present Mr. Justice Wightman for the crown ; Mr. Maule, 
Mr. Kelly, and Mr. Welsby for the defendant, whose non-liability 
they succeeded in establishing. On reading the arguments on 
his behalf, one feels at once that the result could not have been 
otherwise, but we have reason to believe that it entirely took the 
conductors of the prosecution by surprise, which, considering 
who they were, is alone a sufficient warranty of its originality. 
The case is altogether well worth looking at for the variety of 
curious matter which it contains; the difficulty was ultimately 
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solved by an act of Parliament, 5 and 6 W. IV. c. 1, The case 
of Boux v. Salvador turns mainlj on the necessity of abandon- 
ment by the assured in certain cases, for on all the other points 
taken there seems to have been no difference of opinion, and 
little or no doubt among the judges; upon that particular ques- 
tion the unanimous judgment of the Court of Common Pleas- 
.was unanimously reversed in the Exchequer Chamber, in a most 
elaborate judgment delivered by Lord Abmger; the plaintifl^ 
for whom Mr. Maule was counsel, being the party ultimately 
successiuL Lord Abinger's judgment is undoubtedly, as it was 
only fit it should be, the great feature of the case, but Mr. 
Maule's ailments at die bar, afford exceedingly good specimens ^ 
of close legal discussion; that part especiaUy of his argument in 
the Exchequer Chamber (p. 271), in which he answers the reasons 
of principle assigned in the court below for considering an aban- 
donment necessary, commends itself to our mind as at once 
happily and characteristically thought out. One case we may 
mention which made some noise in its day in the scientific worlds 
and in which Mr. Maule was engaged not as counsel but as 
arbitrator. It was that of a reference upon a dispute between 
Sir James South, the astronomer, and the well-known instrument 
makers Messrs Troughton, as to the sufficiency of some astro- 
nomical instruments manufactured by the latter for the former : 
in the course of it some of the most distinguished men of science 
of the day, Mr. Airy for instance, gave their evidence before 
the arbitrator. The case of all others, probably, in which Mr. 
Maule distinguished himself by general power as an advocate, 
was that of the Carlow county election petition in 1835; we havj 
heard that the late Mr. Common Sergeant Mirehouse (no mean 
authority on such a point) spoke of his handling of some refrac- 
tory witnesses in the course of those proceedings as the best done 
thing of the kind he had ever seen. 

As a result of the local celebrity which Mr. Maule had ac- 
quired by his conduct of this case, it was proposed to him at 
the general election of 1837, to become a candidate for the 
representation of the borough of Carlow, an invitation which he 
accepted, and which gave him a seat in Parliament, though not 
without a smart contest in the first instance, and a petition 



12 Sir William Henri/ Maule. 

against his return afterwards. On this occasion he was repre* 
sented before the committee by the present Lord Chancellor, of 
whom it should not be left unmentioned, that, with that gentle- 
manly liberality which has always distinguished him, he was desi- 
rous of declining all fees, to a very considerable amount, in favour 
of his professional brother ; a courtesy which we have reason to 
know was not the less appreciated for its not being accepted. 
The petition failed, the committee having refused to open the 
registry, and the petitioners thereupon withdrawing from the 
prosecution of it. Of his parliamentary career, short as it 
was, there is not much to be said ; he had barely time to begin 
feeling his way, and when he spoke it was at no great length, 
and on subjects either strictly professional or of a professional 
bearing. His own general remark on parliamentary, compared 
with forensic speaking was, that the former was by so much the 
harder that, at the bar, you were yourself obliged to speak, and your 
audience bound to listen, which was not the case in Parliament. 
Had his career in that assembly been longer, we can hardly 
doubt it would have been a successful one, if only for his powers 
of sarcasm and retort, with an audience so favourably disposed 
to that species of talent. In discussions on law reform, his origi- 
nality and ingenuity, his masteriy common sense and extensive 
knowledge, might well have secured him a prominent place. 

Truth, however, compels us to add, that as a law reformer he 
was not likely to have been active. That he was a decided 
liberal in politics, a whig and something more, we have hardly 
thought it necessary to mention ; but he had withal a strong 
feeling of respect for traditionary associations, a strong sense 
that whatever exists must have its reason of being, and there- 
fore, prima faciey its right to be ; his fersighted ingenuity sug- 
gested the possible inconveniences which might result from any 
given change; his vigorous practical common-sense deprived 
him of all sympathy with that ignorant impatience of evils that 
lie in the very nature of tilings, which often forms so large an 
dement in the cry for change — for wherever there is a dispute 
there is a grievance, whatever facilities you give for the pre- 
vention of fraud, may be abused for purposes of oppression by 
pri^tended oreditora, whatever aecurlties you give against op" 
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pression, may be abused for purpoees of delay by fraudtdent 
debtors; finally, we fear he cannot be pronounced free from 
that species of indolence, not unfrequently united with great 
power, which so abhors being put out of its way that it is apt to 
overrate the inconvenience of change in itself as distinguished 
from the inconvenience it may possibly work. Thus, he was 
strongly opposed to the project of removing the courts of law from 
Westminster Hall, in common probably with the great majority 
of the existing generation of judges. He was wont sar- 
castically to remark on the inconsistency of the latest reforms^ in 
first restricting the effect of the general issue, and insisting on 
special pleas by the new rules of 1834, and then dispensing with 
all special pleading whatever in the procedure of the still newer 
county courts. He was decidedly adverse to codification ; chiefly^ 
we believe, for a reason which is certainly of no little weight as 
against the ordinary schemes on that subject, though not, we 
think incapable of being obviated in a well-considered system- 
He objected, in fact, to making all decisions depend — ^not upon 
a deduction of principles, but upon an interpretation of the 
precise words of positive enactments ; an objection with which 
no one, we think, that compares the general run of cases which 
turn on the construction of acts of parliament with those decided 
upon general principles of law, can fail in some degree to sym- 
pathize, however decidedly he may be of opinion that the ad- 
vantage^ on the whole^ is on the side of codification. There is 
a passage in one of his judgments (Page v. Wilkinson, 6 M. 
& G., 1015), which may be cited as embodying judicially this 
view of his, in an application of its principle which, thus plainly 
stated, looks almost a truism, though there are few maxims that 
in practice are more frequently forgotten. In repeUing an at- 
tempt to fasten on the court all the consequences of certmn 
dicta, he observes, *^ We ought to consider what the court decided 
in these cases, and the language used must be looked at, not as 
though the court was laying dovtm definitional but merely as an 
eayplanalion of the grounds of the judgment^ His objection to 
any change in the frmctions of the Lord Chancellor which would 
involve his ceasing to be a judge, that it would lead ultimately 
to the appointment of aristocratic Chancellors, instead of pro^ 
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fessional ones, and so deprive the non^aristocratic classes of their 
hold upon that great office^ and an important place in the cabinet, 
can hardly be thought an unreasonable one. 

But, however disinclined to change as such, he had a most 
energetic antipathy to all abuses which he recognized as practi- 
cally and not irremediably oppressive : vritness his well-known 
onslaught on the law of divorce as it stood before the late 
change, of which it is hardly too much to say that it had no in- 
considerable share in working the change ; at least it effected 
such an impression that, after the lapse of several years, and in 
the course of the final discussion of the subject, it was made the 
theme of an able and vigorous article in the limes^ and was cited 
by that veteran reformer Lord Campbell in the House of Lords. 
That herwaa not indisposed to entertaining and discussing pro- 
jects of practical improvement, may also be inferred from his 
having voted in a very small minority for the first reading of a 
bill for the abolition of grand juries, not indeed as necessarily 
intending to support it in its ulterior stages, but as regarding 
the project as at least not unworthy of consideration. To such 
effect he spoke, and on this occasion had to boast of calling up 
Sir Robert Peel against him. He certainly was not opposed to 
reforming the law on the subject of arrest for debt, which, as it 
stood, was, he alleged, merely a device for enabling a man to 
pledge the compassion of his friends. 

However, Mr. Maule's career in parliament was to be but a short 
one : shortly before the spring circuit of 1839, he was appointed 
to the bench of the court of Exchequer, upon the resignation of 
Mr. Baron BoUand, on which occasion he was entertained at a 
dinner of congratulation and farewell, by a large party of mem- 
bers of the bar. Early in Michaelmas term of the same year,' he 
was transferred to the Common Pleas, upon the death of Mr. 
Justice Vaughan ; in that court he remained till his retirement 
in the summer of 1855, and it is with that court that his name 
will remain connected in the memory of the profession — by the 
public at large, he is naturally most commonly thought of as a 
judge of assize and of the Central Criminal Court. 

Of Mr. Justice Maulers character as a judge in banc, it is al- 
together superfluous to spelik generally, and exceedingly difficult 
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to do 80 critically. To ilkistrate it by inBtances within the space 
at our disposal is altogether impossible, for the merit of hb judg^ 
ments does not lie in single points, but is spread over the whole 
surface of them, and lies very much in the dexterous handling 
of the circumstances of each particular case, so that, in order to 
offer an instance, it would be necessary to extract the report 
bodily. In general, his most striking characterii«tic as a judge 
seems to us to be summed up in a certain rare union of common- 
sense and ingenuity, of common-sense informed by ingenuity 
with ingenuity subordinated to common-sense, resulting in judg- 
ments admirable taken in the whole, but more so for their 
general effect than for any striking points. Not but what there 
is much that strikes as you read, apt and ingenious illustration, 
farsighted prevision of remote consequences, refined perception 
of analogy, felicitous expression, the whole not unfrequently 
seasoned with a dash of humour and sarcasm, which lends a life 
hardly their own to the dry bones of the argument ; but still, 
when you have done reading, all this matter of detail sinks into 
comparative insignificance, and the general impression that re- 
mains is chiefly that of a lucid exposition of principles, and, 
above all, of a thoroughly businesslike application of them. One 
observation will hardly fail to strike at first sight : that with all 
his ingenuity there is a total absence of supersubtle hair- 
splitting ; that practical commonnsense is always the master, and 
ingenuity the servant, in which capacity the latter often does an 
admirable stroke of work, in defeating technicality at its own 
weapons. For instance, in the case of Lomax v, Landells, 6 
C.B., in which a plea was demurred to, as designating one of the 
Christian names of a person mentioned in it by an initial I 
only ; Mr. Justice Maule suggests (p. 581) that a vowel, being 
utterable alone, may alone constitute a name. To this it is ob- 
jected that the plea itself speaks of it as an initial; but the judge's 
resources are not yet exhausted : An initial is a first letter; may 
not a first letter be an only one also (p. 583), as B's only son 
would certainly be entitled to a legacy to his eldest son ? 

It may be observed that his judgments rarely strike one as 
those of a learned lawyer, not, that is, from any apparent defect 
of leapiing, but from the absence of all display of it ; whenever 
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learning is wanted, there is enough of it and to spare, but \xx 
general there is no black-letter, and little citation of cases. And 
in truth, admitting it, as we do, to be a venture of no little 
temerity, the attempting to gauge Mr. Justice Maule's know- 
ledge on any subject whatever — acknowledging, as we have al- 
ready done, that his learning was always equal to the occasion — 
we yet are inclined to doubt whether he did, in the more 
limited and special sense, strictly fall within the category of 
learned lawyers. We believe, that is to say, that both his stock 
of black-letter learning, and his provision of cases, were, for the 
most part, rather such as he had from time to time got together 
under the inspiration of the occasion, than the result of any 
systematic, still less exhaustive process. The truth is, he was 
by nature much rather a great reader than a hard student, and 
never probably studied systematically any subject whatever, 
except under a strong impression of duty, or pushed his systematic 
study of it much further than would serve the occasion in hand. 
Wi^h an insight that nothing evaded — a memory that nothing 
escaped, an energetic sense of the duty of fitting himself for suc- 
cess, and a great power of application when under the influence 
of a suflicient stimulus, he no doubt commenced the practice of 
his profession with an ample stock of professional information, 
which, in the course of a long professional experience, continu- 
ously grew — we say grew, to express an increase, not mechani- 
cal and extensive merely, but intensive and organic, in which 
the new matter casually acquired, or got up for the nonce, neither 
passed away with the occasion that brought it, nor remained 
merely in the memory as an isolated addition of knowledge, but 
was at once connected by its analogies with that which was al- 
ready in hand, and put to use at compound interest, by working 
it out into its remotest consequences ; the result was, a great 
lawyer, but hardly what is distinctively termed a learned one ; 
a great lawyer in fact, rather by a mastery of the principles of 
the law, than by any ap]>roach to an exhaustive collection of 
doctrines and authorities. At the same time we believe that 
the extent and variety of his knowledge were such, that it would 
have been a somewhat hazardous experiment to speculate on his 
ignorance on any subject whatever, the year-books and old 
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abridgmenta included. Certainlj, however, . his comraand of 
cases was hardlj what, with his prodigious memory, might have 
been expected. He himself used to say he could never recollect 
the names of them, by which we presume that he intended to 
express a failure of connecting the substance of the case with 
the name that serves to index it. On one subject, that of 
marine insurance, his substantial knowledge of the cases pro- 
bably covered the entire field. On points of commercial juris- 
prudence generally, his judgments occasionally display a some- 
what extensive acquaintance with French and Italian writers. 

But the common-sense of which we speak must by no means 
be confounded with any inclination towards substituting popular 
equity for a strict administration of the law. Mr. Justice 
Maule thoroughly possessed that, so to say, transcendental im- 
partiality, which is not only indifferent between the parties, but 
indifferent to the consequences of its decisions ; which is proof, 
in fact, against the seductions of substantial justice and hard 
cases, and which resolutely holds to the very law, at whatever ^ 
occasional cost to individuals. No one was ever more fully im- 
bued with the spirit of our ancient maxim, that a mischief is 
better than an inconvenience — that it is better that one should 
now and then suffer, than that the law should be uncertain to 
all. He more than once took occasion expressly to enforce this 
great principle of jurisprudence, as, for instance, in Freeman r. 
Tranah, 12 C. B., 413, in which case an exposition of it forms the 
staple of his judgment; and in Martindale v. Falkner, 2 C. B., 718 ; 
in which latter case, an action for an attorney's bill, the question 
being upon the sufficiency of the signed bill presented, he re- 
marks — " The point certainly is not one that tends very much to the 
justice of the casCy but I think it much more important that a statute 
should receive its proper construction^ than that justice should he 
doled out to suit the circumstances of each particular case,^* Com- 
pare also Cooper v. WiUomatt, 1 C. B., 683. That he should in 
words profess the doctrine, however, is not so much remarkable, 
as that, with his strong and somewhat impulsive sense of right 
and wrong, he should so uniformly act upon it ; so uniformly 
that the maxim flat jus mat justitia^ has been handed about as 
his — ^whether ma4e 6y him or for him is immaterial, as, in either 
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case, to have obtained currency as liis, it must have been 
recognized as illustrative of his practice. All the above cited 
judgments afford, in different ways, good specimens of his 
manner. The case of Martindale ». Falkner is especially worth 
noting^ because the question in hand was upon a ruling of his 
own at Nisi Prius^ which the rest of the court sustained, at the 
expense, we must say it seems to us, of some little straining of 
the law, though in accordance with substantial justice ; while he 
himself, on the other hand^ having reconsidered the matter, gave 
it as his judgment, that he had been in error, an instance of 
candour which Lord Chief-Justice Tindal is rumoured to iiave 
taken very much to heart. On one occasion he embodied his 
views of the necessity of a strict adherence to law, in a some- 
what startlhig rap at his chief (L. C. J. Wilde), who had given 
his voice for refusing a new trial on the plaintiff's application, in 
a case of breach of promise of marriage ; his reasons consisting 
chiefly of a tirade against the state of the law which allowed of 
such an action at all. Mr. Justice Maule immediately following 
upon him, opened his judgment with the observation that the 
question of what the law ought to be had now, he thought, been 
amply discussed ; he should therefore, for his part, proceed to 
consider what it really was, ultimately concluding for granting 
the new trial, which had been asked for on the ground of some 
miscarriage on the part of the Lord Chief-Justice, who had 
himself presided at the former one. The sally has been softened, 
we believe, in the reports we cite it from our newspaper recol- 
lections, with suflScient oral confirmation. To prevent miscon- 
struction, however, we must add that Mr. Justice Maule was 
always on the best of terms both with Lord Truro and all his 
other chiefs and colleagues ; any such chance hit, given in per- 
fect good-humour, was always taken in the same. How great 
his judicial weight was with them all— how great the deference 
wliich the ablest among them showed him — one of the surest 
tests of general power in a judge — is well known to those who 
have frequented the court in which he sat, and to the universal 
tradition of the bar. 

We have said that it would be impossible to extract charac- 
teristic points — it is not very easy to select cases for reference; 
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we will, however;, make the attempt to do Bomething in this way^ 
premising that the principle of selection will be not very uni- 
form, some being chosen for the general merit of the judgment, 
some for the characteristic traits contained in them, some few* 
even for the importance of the causes themselves, as lending 
interest to the judgments delivered upon them. In the House 
of Lords, then, there are Shore v. Wilson (Lady Hewle/s trust), 
9 CL and Fin., 499, in which, upon the main point, Mr. Justice 
Maule stood alone, but which, whatever may be thought of the 
conclusion at which it arrives, is full of passages admirably 
reasoned and expressed — we will instance particularly the reasons 
given for rejecting the evidence of persons conversant with th4 
history and language of the time when the deeds were executedm 
M'Naghten's case, 10 CI. and Fin., 204, in which, it may be 
remembered, there was no case properly before the house with 
reference to which the questions could be put to the judges, so 
that they were propounded with much generality, as points 
of theory merely, upon which the house desired illumination, 
and in which Mr. Justice Maule, after reading the house a lecture 
on the unreasonableness of putting such questions, clinches his 
argument by citing to them the very case, with reference to which 
the questions were in fact, though not in form, put, as a recent 
authority. Here also on one point he stood alone ; but upon a 
subject on which in our own opinion the knots must generally be 
cut, and not untied, and on which, therefore, if such our opinion 
is well-founded, it is rarely possible to arrive at any altogether 
satisfactory conclusion. Burdett v, Spilsbury, ib. 360, a case on 
the execution of a power, in which, as might be expected, Mr. 
Justice Maule was on the side of common-sense against techni- 
cality, and in which his view prevailed. 0*Connell's case, 11 
CI. and Fin., 266; Stephenson v. Higginson, 3 H. of L. Ca., 670} 
Gibson v. Small, 4 H. of L. Ca., 388, a leading case on the law 
of marine insurance; JefFereys v. Boosey, ib. 892, a leading case 
on the law of copyright, in which he was in a minority; Unwin 
v. Heathy 5 H. of L. Ca, 532, a very important patent case, in 
which a minority of the judges, including Mr. Justice Maule, 
carried the law lords imanimously with them* On this last case 
we may observe that, in addition to the misprint noticed by 
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Lord Brougham in Mr. Justice Maule's printed opinion, there is 
in a subsequent part of it another slip of press or pen equally 
obvious, by which oxygen gas is substituted for carbonic acid. 

In the Exchequer Chamber, there are his judgments in Gosling 
V. Veley (Braintree church-rate case), 12 Q. B., 373; the 
judgment of the majority in the Exchequer Chamber, in which 
Mr. Justice Maule concurred, was afterwards reversed in the 
House of Lords, where he contented himself with referring to 
his judgment previously delivered ; in the Mayor of Berwick v, 
Oswald, 3 E. and B., 664, an exceedingly good and characteris- 
tic specimen, though again on the losing side ; in Jones v. Chap- 
man, 2 Exch. 820, this time in the majority. In the Common 
Pleas we will mention Doe dem Howell v. Thomas, 1 M. and G., 
353 ; Thomas v. Harries, ib. 705, in which he differs from the 
rest of the court, in our poor judgment for the better, and in 
which by the way a passage occurs (p. 706, nearly at the bot- 
tom), which may serve to illustrate his general views upon 
codification ; Procter v. Sargent, 2 M. and G., 36, and Kennie 
V. Irvine, 7 M. and G., 977, both on the same subject of con- 
tracts in restraint of trade ; Filmer v, Bumby, 2 M. and G., 
548 ; Walton v. Potter, 3 M. and G., 440, the concluding para- 
graph is characteristic — with it may be compared the judgment 
in Smith v, Dobson, ib, 62 ; Borradaile v. Hunter, 5 M. and G., 
653, on the interpretation of the clause in life policies barring 
liability in case of suicide : the question which arose on this oc- 
casion had long before been foreseen by Mr. Justice Maule, and, 
in his capacity of a director of the University Life Assurance 
Company, he had caused their policies to be settled accordingly ; 
Eichardson v, Kensit, 6 M. and G., 719 ; Dewhurst app. 
Feilden, resp., 7 M, and G., 187, which contains a very neat 
and apt illustration; Doe dem Morgan v. Powell, ib. 992; 
Petric V. Cullen, ib. 1025 ; Walton v. Chandler, 1 C. B., 309 ; 
Brown v. Mallett, 5 C. B., 613; an elaborate exposition of prin- 
ciple, referred to by Aldersou B. in White v. Crisp, 10 Exch. 
320, and by Parke B. in Metcalfe v. Hetherington, 11 Exch. 
269-70 ; Blandy v. de Burgh, 6 C. B., 638, which contains some 
smart hitting at the ways of provisional committees; Smith t?.. 
Anderson, 7 C. B., 33, upon which we are enabled to furnish a 
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manuscript correction by Mr. Justice Maule's own hand^ from 
the margin of his copy ; the close of the sentence in p. 35, which 
now stands, ^^that case in effect decides, that if the principal is 
not named it is the same as if none eansts^* should rather stand 
as if it were not mentioned that one exists; Doe dem Strickland v. 
Strickland, 8 C. B., 743 ; Charles v. Altin, 15 C- B., 64^ We 
may also refer to a case in the court of Exchequer, Bicknell 
V. Hood, 5 M. and W., 109, as affording a good instance of a 
neat and compendious solution, at one cast and purely from the 
terms of the case itself; also to that of Speck v. Phillips, ib. 283, 
for a short but neat and effective judgment ; the same mi^y be 
observed of Talbot r. La Boche, 15 C. B., 321. In Dearsley's 
C. C. E. (Vol. 1., p. 284, Burton's case), there is an illustration 
of the doctrine as to the corpus delicti in cases of theft, which we 
believe the present learned reader on common law at the Temple 
is in the habit of citing in his lectures : Mr. Justice Maule there 
says, If a man go into the London docks sober withoiU means of getting 
drunkj and comes out of one of the cellars very drunky wherein are a 
million gallons ofwinCy I think that would be reasonable evidence that 
he had stolen scmie of the wine in that cellar, though you could not 
prove that any wine was stolen, or any wine teas missed. In the same 
collection of Reports we may also refer to Garrett's case, voL 1., 
p. 242 ; to a short interposition in White's case, ib. p. 206 ; and 
to a similar one in B. v. inhabitants of Hornsea, ib. 303. 

After all, it is not a satisfactory task, that of selecting speci- 
mens of Mr. Justice Maule's judicial manner, and we can hardly 
hope to have performed it satisfiictorily ; certainly we have not 
done so to our 9wn satisfaction. The chief reason of our diffi- 
culty (apart from that of having to deal with a wide-spread 
material in a very limited time) we have already indicated. In 
truth, of his longer judgments the majority might serve as good 
specimens, if only for their general air of power and facility ; 
the shorter ones are often strikingly pithy and to the purpose; 
while throughout all of them is scattered a profusion of caustic 
observations, laeat turns, and happy hits, more remarkable for 
their number and general appositeness, than each for itself taken 
alone, and which by their very number render selection difficult. 
With some of those cases to which we have referred, many of 
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our readers will, no doubt, be familiar; some, on the other hand, 
have been selected for something in them or about them which 
has struck ourselves which may not strike others in like manner; 
for these the different ways in which different minds see things 
must account. It must be remembered, that the effect of the 
pungent and humorous element in his judgments as actually 
delivered, was heightened by a singularly effective deKvery, and 
that the same was the case with those interpositional sallies 
with which he would now and then relieve the monotony of a 
long argument. It will be observed at first sight that, in several 
of the judgments cited, Mr. Justice Maule was in the minority, 
a circumstance, however, which in no wise affects their artistic 
merit; and we think that upon a closer examination it will 
further be observed, that in a large proportion of instances in 
which a difference of opinion existed, he was to be found on the 
side of common-sense against technicality, or on that of strict 
law against popular equity. 

But the lawyer is only half the judge ; on the common-law 
bench hardly the more important half. Nevertheless, we feel 
that we must at once renounce any attempt at an adequate and 
discriminating characterization of Mr. Justice Maule as he showed 
himself in trying causes and criminals. Those that have seen 
him on such occasions know all that can, or rather cannot, be 
said on the subject ; to those that have not, no mere words will 
put the reality before them. It would be easy enough and true 
enough to speak of his readiness and accurncy in decision ; of 
his lucidity in summing up ; but that would, in fact, only be 
saying over again that he was a great lawyer, a quick and clear 
thinker, with much facility of speech, and great aptitude of ex- 
pression. Equally easy and equally true it would be to praise 
him for his patience and courtesy "with counsel, witnesses, and 
jurymen, to which praise it would only be justice to add, that 
to exhibit those qualities so uniformly as he did, in the state of 
suffering from ill health in which he too often was, demanded 
the possession of them in no ordinary degree. All this said, and 
when it is added, that his impartiality was beyond praise, we 
have before us the idea of a thoroughly good judge, but none 
at all of the process itself by which expedition was attained 
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without hurrj, and those who were dissatiBfied with the result, 
were at least satisfied that they had had a fair hearing. 

And if the solid framework of his character as a judge is 
not easy to speak about, there is an accidental side of it which 
is still less so, and yet to pass it by in silence, would leave the 
portraiture essentially incomplete. In truth it does look very 
like shirking one*8 task, after professiog the impossibility of 
adequately illustrating the genius of a great lawyer, immediate- 
ly thereupon to pray excuse for inability to show forth the same 
man in his capacity of a great master of forensic humour. And 
yet that is what we shall have to do, and just because it was 
rather humour than wit that specially characterized him. This 
is hardly the place for a disquisition upon that inscrutable dis- 
tinction, which every one feels and no one has yet expressed ; so 
much, however, we take to be plain matter of fact, that any one 
can hold custody and give deliverance of a witticism who has 
himself but just wit enough to apprehend it, whilst, adequately 
to convey the effect of humour, requires no scanty measure of 
the humourist's own spirit. Moreover, could we borrow the pen 
of a master^ space would fail us ; for, if brevity is the soul of wity 
a certain extension, a certain filling-out of scene and circum- 
stance, is no less the body of humour ; and then, how to repro- 
duce upon paper that inimitable manner, which could render the 
phrase of good-humoured sarcasm no contradiction in terms, 
which so justly hit that mysterious focus in which manifest in- 
tention and assumed unconsciousness play through one another 
like the changing colours of a shot silk? How effective his 
irony is eufSciently witnessed in the sensation produced by that 
sentence for bigamy at Warwick, already referred to in conneo- 
tion with the law of divorce : — 

Prisoner, you have been convicted upon clear evidence ; you have in^ 
termarried with another woman, your lawful wife being still alive. You 
have committed the crime of bigamy. You tell me, and indeed the evi- 
dence has shown, that your first wife left her home and her young children 
to live in adultery with another man. You say this prosecution is an in- 
strument of extortion on the part of the adulterer. Be it so. I am bound 
to tell you that these are circumstances which the law does not in your 
case take notice of. You had no right to take the law into your own 
liands. Every Englishman is bound to know that when a wrong is done, 
the law, or perhaps I should rather say the constitution, affords a remedy. 
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Now, listen to me, and I will tell you what you ought to have done. Im- 
mediately you heard of your wife's adultery you should have gone to an 
attorney and directed him to briug an action against the seducer of your 
wife. You should have prepared your evidence, instructed counsel, and 
proved the case in court ; and reoollect that it was imperative that you 
should recover, I do not mean actually obtain, substantial damages. 
Having proceeded thus far, you should have employed a proctor and insti- 
tuted a suit in the Ecclesiastical Courts for a divorce a mensd et thoro. 
Your case is a very clear one, and I doubt not you would have obtained 
your divorce. After this step your course was quite plain ; you had only 
to obtain a private act of Parliament to dissolve your marriage. This you 
would get as ^ matter of course upon payment of the proper fees and 
proof of the facts ; you might then have lawfully married again. I per- 
ceive, prisoner, that you appear scarcely to understand what I am saying 
to you, but let me assure you these steps are constantly taken by persona 
who are desirous to dissolve an unhappy marriage ; it is true, for the wise 
man has said it, that, " a hated woman, when she is married, is a thing 
that the earth cannot bear," and that a "bad wife is to her husband as 
rottenness to his bones." You, however, must bear this great evil, or 
must adopt the remedy prescribed by the constitution of your country. I 
see you would tell me that these proceedings would cost yi»u £1000, and 
that all your small stock-in-trade is not worth £100. Perhaps it may so 
be. The law has nothing to say to that ; if you had taken these proceed- 
ings you would have been free from your present wife, and the woman 
whom you have secondly married would have been a respectable matron. 
As you have not done so, you stand there a convicted culprit, and it is my 
duty to pass sentence upon you. — You will be imprisoned for one day.^ 

Occasionally, indeed, Mr, Justice Maule's taste for irony led 
him to forget that it is a two-edged weapon, especially when 
applied to the apprehensions of a country jury. Thus, we have 
heard of a case of wounding with intent to do grievous bodily 
harm (he was wont, we believe, to tell the story himself) ; the 
facts are undisputed, the defence is reduced to a desperate, 
not to say impudent, attempt at bringing them within the com- 
pass of a common assault; the judge thereupon instructs the 
jury that the view of the law taken by the learned counsel is 
perfectly correct; if, therefore, they are of opinion that the 
ripping up the prosecutor's belly, so as to let out his bowels, had 
been done without the intent of doing him any grievous bodily 
harm, they will acquit the prisoner of the more aggravated offence, 
and find him guilty of a common assault merely; if they are not 
of that opinion they will find him guilty on the principal charge, 
^ We cite from tlie Times of January 27, 1857. 
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The jury (a Wiltsliire one), seeing nothing in the direction but liii 
approbation of the line of defence, return a verdict in accordance 
with the former branch of the alternative! There is another 
similar story of which Surrey has the honour. The offence 
charged is coining, the evidence full^ clear, and indisputable; the 
only resource which counsel's ingenuity can suggest for the de- 
fence, is to contend that the imitation is so clumsily executed 
that it cannot be said to be an imitation at all ; again the judge 
directs the jury that the statement of the law as laid down for 
the defence is perfectly correct; if, therefore, they are of opinion 
that the prisoner, in manufacturing the article shown them, did 
not intend to imitate a half-crown but some other thing, a boot- 
jack, for instance, an inkstand, a looking-glass, or pair of nut- 
crackers, in such case they will acquit; and again the jury adopt 
the ironical approbation, and acquit accordingly! 

At all hazards we will add one or two stray hits, rather, how- 
ever, as illustrations of the impossibility of conveying the effect 
of his humour upon paper, than of the humour itself. ** One of 

these defendants, Mr, , is, it seems, a minister of religion, 

of what religion does not appear; but, to judge by his conduct, 
it cannot be of any form of Christianity," is the character with 
which he introduces a specimen of spiteful piety, in his summing 
up on the case of libel, arising out of the proceedings at Birming- 
ham against the so-called Baroness Von Beck. 

"May God strike me deadl my Lord, if I did it," exclaims 
a convicted prisoner on the announcement of the verdict; for a 
marked space the judge sits in the attitude of expectation, jury 
and spectators wondering what next; at last he breaks the 
silence: — "As Providence has not seen fit to interpose, the sen^ 
tence of the court is," &c. 

" You have already read that section four times, Mr, — — ; 

it's iteration ; it's I use no epithet, it is iteration 1 " 

with a look that implies an anathema. 

A city policemen states that he is in the " A«n«" (N division) ; 
" Do you mean the Poultry ? " inquires the judge. 

" Did you not on going down find a party in your kitchen ? " 
asks an underbred barrister of a witness, "A tea-party, 
Mr. ?" blandly interposes his lordship. 
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"Out with it, the ladies don't mind it, and you needn't be afraid 
of me ;" was his exhortation to a hesitating witness, in a case from 
which it might have been expected that the softer sex would 
long since have retired, but which they were manfully sitting 
out, while the evidence grew hotter and hotter, and had at last 
reached its climax. 

Of these, it is only the first and fourth of which we personally 
guarantee the authenticity ; the second, we think, bears strong 
internal evidence of being genuine, while the rest seem quite 
likely to be so. His reason for drinking beer — assigned while at 
the bar to one of his professional brethren, who had proposed a 
glass of sherry as an accompaniment to the lunch they were 
taking, while waiting for the turn of a cause in which they were 
both engaged — that he found it the only way to bring down his 
mind to the level of the judges, has been so often quoted, that 
we only refer to it here because, in its circumstances at least, 
it has been variously misquoted, in one version as having been 
addressed by him while at the bar to the judges themselves, in 
another as having been applied by him at a later period to his 
colleagues on the bench. 

As a criminal judge, he was remarkable for leniency; it has 
sometimes been thought for too much of it. His handling, more- 
over, of the judge's office of counsel for the prisoner, has been 
criticized, as inconsistent with that strict impartiality which we 
have attributed to him. We believe, however, that it would be 
found on examination, that his leniency was by no means such 
as to prevent a due exercise of severity in cases of real enor- 
mity, but rather a compassionate consideration of human infir- 
mity under temptation in cases of minor delinquency ; and that 
his disposition to get a prisoner off was much of the same kind, 
and was at all times carried out by a merciful view of the facts 
rather than by any straining of the law. Certainly in the case 
of Frost, Williams, and Jones (Moody, C. C. E., 170), there was 
enough of doubt on the law, witnessed by the difference of 
opinion among the judges, to have countenanced one who was 
at all disposed for tampering with it, yet on each and every of 
the points !Mr. Justice Maule's judgment was adverse to the 
prisoners. We remember a case which may serve to iUustrate 
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at once his wilUngnesg to let slip a petty offender (whose im- 
prisonment before trial had probably been quite punishment 
enough), and to give a lesson to a pert pretender. The case 
was a larceny of the most trivial kind ; the counsel for the pro- 
secutio% a young gentleman of exceedingly selfnaufficient de- 
meanour, probably one of a class in which Mr. Justice Maule 
did not greatly delight, who* on the strength of connection, 
pick up some of the business which would be better bestowed 
on better men. The learned gentleman swaggers through his 
statement, examines his witnesses, and sits down, full of conscious 
dignity. "Have you no more witnesses to call, sir?'' **No, 
my lord." ** Your case is closed, then?" "Certainly, my 
lord," somewhat indignantly. " Then, gentlemen of the jury, 
you have only to acquit the prisoner, as no evidence has been 
given of the property in the article alleged to have been stolen, 
and, for ought that appears, it may have been the prisonei^s 
own." The judge, though giving quite hint ^nough to serve as 
a word to the wise, that there was some imperfection in the 
evidence, had not chosen to point out more explicitly what the 
imperfection was ; so the prisoner escaped, and ** brother Bump- 
tious " stood convicted. 

In several of the most important cases in which his direction 
to the jury has been the subject of criticism, we feel no doubt 
whatever of bis being in the right We have occasion to know 
that in the mysterious case of Bolam, at Newcastle, in which, 
under circumstances of great difficulty in coming to any conclu- 
sion at all, he led the jury to a verdict of manslaughter, liis solu- 
tion had the full approbation of Mr. Baron Gumey, a great 
authority on such a matter, and that he himself, many years 
afterwards, adhered to it on reflection, as being in very fact the 
most probable one. In the case at Derby of the poachers, in an 
afiray with whom Mr. Bagshawe met his death, and who were ac- 
quitted, on the ground that, under the circumstances, their resis- 
tance to arrest had not exceeded legal bounds — ^a case which was 
much commented upon at the time ; "we must at least profess our 
own conviction that the judge's direction to the jury was entirely 
what it ought to have be^n. In the case of Sir John Milbanke, one 
of cutting and wounding, at Winchester, in the spring of 1839— 
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the first of any importance which he tried, and which was made 
the theme of an attack on him by the Examiner — it is difficult; 
to see how any other result could have been obtained had the 
judge been ever so disposed for a conviction, the prosecutor being, 
as the Examiner itself observed, in fact, the principal witness for 
the defence, and every body concerned being evidently determined 
(whatever the truth might be) on treating the affair as a mere 
accident. We notice this case chiefly as being the peg on which 
was hung the first of a series of attacks on Mr. Justice Maule in 
the newspaper mentioned, the persistency of which caused the 
subject of them to remark, that he must, unknown to himself, 
have conferred some great favour on the editor. He considered 
that so persevering a spite could only have its origin in ingratitude; 
for ourselves, we are disposed to adopt a less metaphysical solu- 
tion, and to believe that the Examiner was merely acting in its 
ordinary vocation (to borrow the immortal words of Mr. Qregs- 
bury), of playing the devil with every thiug and every body, and 
more frequently found or made occasion against Mr. Justice Maule 
than against others, the points of whose character and demeanour 
were less strongly developed. We may remark incidentally, that 
it was by no means inconsistent with Mr. Justice Maule's view of 
impartiality, even at Nisi Prius, to lead the jury pretty decidedly 
when the justice of the case required it ; had he not done so, for 
instance, in the case of libel we have already referred to, as 
arising out of the Baroness Von Beck's case, the defendants would 
hardly have been so soundly trounced as they most deservedly were. 
We need scarcely remark, that the moral courage to take a side 
on fitting occasions, is fully as necessary to complete the character 
of a judge, as impartiality is to give the groundwork of it. 

It affords a curious instance of the difficulty of satisfying, not 
merely every body but any body, that a judge who has been so 
often found fault with for over-leniency, should on one occasion 
have been the subject of a violent attack on the score of hard- 
heartedness. The ground of it was a case at the Old Bailey, in 
which a woman was tried for murder, for having thrown herself 
and child into a canal, by which the latter had been drowned. 
What it was that was complained of we know not; the facts 
were patent, the jury could not but convict, the judge could not 
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but pass sentence ; the sentence was, however, aftetwards com- 
muted, upon the usual reference by the Secretary of State to 
the judge who had passed it, and we believe it was the opinion 
of those who had taken the trouble really to look into the cir- 
cumstances, that the case, though not perhaps one for carrying 
out the extreme penalty, yet was by no means worthy of such an 
ebullition of sentiment as it excited. However, on this state of 
facts, the judge was assailed by Punch, in an article said to be 
from the pen of the late Mr. Jerrold, which he concludes (we 
quote from memory) with this expression: — "Thank God, the 
world is not made of Justice Maules, nor are there many natures 
like his!*' On Mr. Jerrold's vocation and discretion as a critic in 
matters of criminal jurisprudence, it may be sufficient to observe, 
that in his tale of St. James and St. Giles, the scene of which 
is laid in the last century, he makes a great point of showing up 
the iniquities of the bar in their speeches on behalf of murderers, 
and other enormous criminak 

Throughout the greater part by far of his judicial career, Mr. 
Justice Maule had suffered severely from confirmed ill health, 
in the latter years of it to such a degree that hardly a circuit 
passed without an attack that gave reason to fear it might be the 
last Under these circumstances, feeling himself totally unfitted 
for longer continuance in a situation demanding occasional great 
exertion, though still in the full vigour of his intellect (which, in- 
deed, he maintained to the last hour of his life), he retired from the 
Bench early in the summer of 1866. He was immediately added to 
the Privy Council, in the judicial committee of which his talents 
still found fitting employment. The forms of that tribunal are 
not such as to exhibit the part taken by each individual judge 
in its deliberations ; but at least one most masterly judgment, 
that in Castrique v. Buttigieg, 10 Moore, 105, on appeal fi'om 
Malta, illustrates this portion of his judicial career. It decides 
that an agent, indorsing as such merely a bill of exchange to his 
principal, does not thereby become liable to him as an indorser; 
a point certainly not without difficulty, since we happen to know 
that Sir W. Maule's first impression was adverse to the conclusion 
at which he, with the rest of the committee, ultimately arrived. 
How severe had been the pressure of ill health that forced him 
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to retirement may be in some degree estimated from the fact, 
that, since his appointment to the Privy Council, he had again 
and again been prevented by it from paying her Majesty the 
usual mark of respect by attendance at a levee — an omission 
certainly not intentional; for, with all his aversion to any thing 
like sycophancy or solicitation of favour, no one was ever better 
disposed to render their legitimate homage to high place and 
established institutions^ He continueld to think anxiously upon 
the subject; and, but a few days before his death, he had expressed 
his intention of making an attempt at fulfilling what he regarded 
as a duty on the very first occasion that should present itself. 

After sustaining more than one attack in which his life had 
been all but despaired of^ Sir W. Maule at last sank, after an ill- 
ness of a few days, from which neither he himself nor those about 
him had entertained any apprehensions, and from which he was 
considered to be recovering. Death came upon him so suddenly, 
that the approach of it gave the first warning of immediate danger, 
and, though sensible to the last, he probably passed away without 
being, more distinctly aware that he was dying, than one is that 
one is going to sleep. He was never married; the sole descen- 
dants of his father and mother that he has left behind, are his only 
sister with her family; his two brothers died young, and both 
unmarried, the one, as has been already mentioned, the elder (and 
eldest of the family), as a lieutenant on the East India Company's 
Madras Establishment 

Of Sir W. Maule's talents and attainments we have already 
spoken incidentally and piecemeal ; nor were they by any means 
confined to the range of professional and academical pursuits ; to 
do justice to their extent, variety, and quality, is more than we 
can venture to undertake. To what we have said of him as a 
mathematician, we have nothing to add ; his classical learning 
was all that might be expected from one who, if he had not 
obtained the highest classical honours at Cambridge, had been 
urged to compete for them by those that knew him, and knew 
what the competition was. In law, an amount of knowledge 
great in itself, and always equal to the occasion, was somewhat 
thrown into the background by the vigour and originality of his 
intellect. Many a man has passed for learned on the strength of 
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leas, when it has been all he had to distinguish him. Beyond 
these bounds it would have been difficult to measure his know- 
ledge, and on any subject whatever, dangerous to assume his ig- 
norance ; not, of course, that he was master of them all, but he 
was master of so many, and possessed of so much fragmentary 
information on so many more, that he might be found possessed 
of any given piece of knowledge the least expected or probable. 
If, indeed, any information which he possessed could properly 
be called fragmentary, for his power of co-ordination was equal 
to his memory ; and however few the positive facts which he 
might possess upon a given subject, they still seemed to hold 
their pjiaces in a system, and could all be brought to bear upon 
the right point, and at the right moment. His knowledge of 
English and French literature was great ; of Italian and Spanishi 
we believe, not inconsiderable ; at least he would say, if asked, 
that he knew a little of them, which would have been the reply 
he would probably have given had he been asked whether he 
knew any thing of law or mathematics. His memory was pro- 
digious ; facts, names, dates, complicated mathematical expressions, 
long passages of Greek, Latin, and French poets, in all sorts of 
metres, passages which for years he had never seen, long strings 
of nursery rhymes, all lay side by side together in that capacious 
storehouse. His knowledge of arui was boundless ; he himself 
was wont to relate, somewhat triumphantly, how once upon cir- 
cuit, his postchaise companion had picked up at a bookstall a 
collection of anecdotes containing, in his estimate, an unusual 
proportion of fresh material, how thereupon he had himself under- 
taken to give the point of any story in it, on hearing two lines of 
it read, and had duly fulfilled his boast without a single failure. 
His conversational powers were such that Lord Brougham is 
reported to have det^ignated him as the only man in London he 
was afraid of in conversation ; the story may or may not be true, 
but to get about, it must have possessed verisimilitude in the 
eyes of those that knew him. His powers of sarcasm and repar- 
tee, of humorous observation and quiet drollery, were such as 
would have been remarkable had they stood alone, with a manner 
of delivering his good things that would have made the fortune 
of a comic actor in the line of high art Of his powers of literary 
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composition we are not aware that any specimens exist, otherwise 
than in his written judgments, which would induce us to rate 
them highly. Some short notes of his on formal occasions, letters 
of testimonial and the like, we have seen, which seemed to us per- 
fect in their way. One minor accomplishment which he possessed 
may be worth recording as a somewhat strange one for a judge ; 
he was singularly dexterous in picking locks, which he could not 
only open, but even, we believe, close again (a much more difficult 
matter), with no other appliance than a stout piece of wira It 
had been, in the first instance, forced upon him by his habit of 
losing his keys ; and he used to tell the story, how upon one 
occasion he had astonished a country locksmith who had been 
called in, not so much for his skill as for his implements, none being 
else at hand, by opening a portmanteau which the man of art 
had pronounced impregnable. He was also a considerable pro- 
ficient in the somewhat kindred mysteries (kindred at least me- 
taphorically) of deciphering and solving puzzles. 

Yet a few words as to the character of the man, which has we 
believe often been misunderstood, which was not perhaps upon a 
superficial observation quite an easy one to understand. He has 
been spoken of as a cynic, perhaps has been thought so by many 
who had just seen him, and did not know him ; and no doubt 
there were certain distant points of view, from which, without the 
correction of nearer approach, he might very well bear this as- 
pect, but any thing less cynical than the substance of his character 
it is difficult to conceive. He was a man of jovial temperament, 
using the word in its original and best sense — one that enjoyed 
life himself, and liked to see others enjoy it. In familiar inter- 
course he was the very soul of pleasantry and humour, and of 
pleasantry and humour of that best kind, which, without present- 
ing many salient points, leaves behind an agreeable permanent 
impressioa This when he was disposed for company and conver- 
sation. It is true he was not always so disposed, and when not, 
was at little or no pains to make himself actively agreeable ; a 
fault of character if you will, but one which it is extremely diffi- 
cult fairly to estimate, for who can appreciate for another the 
exertion it may cost to be companionable against the grain ? The 
defect, however, such as it was, was purely negative ; if not dis- 
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posed for company, he avoided it ; if not disposed for conversa- 
tion, he evaded it ; there was nothing of ill-humour or morose- 
ness about his way of doing it ; and with an equity which is so 
seldom found as to make it worth marking as a point of character, 
he never saw any thing amiss in others using the same liberty in 
this respect that he assumed to himsel£ That he was not very 
tolerant of pretence or pretension is true enough, equally so that 
he would at times show them up without much mercy, both pub- 
licly and in private, though rarely without considerable provoca- 
tion, or at least temptation ; for he was essentially a good-natured 
man, and thoroughly disposed to make allowance for all the forms 
of human infirmity. His humanity, courtesy, and command of 
temper on the bench, and that under circumstances which might 
well have palliated some shortcomings, we have already spoken of ; 
that same long course of ill health, which might there have served 
for excuse, had any been needed, will fully account for any thing 
that may seem unsocial in the habits of his later years. What 
may fairly be laid to his charge is something of waywardness ; a 
somewhat morbid sense of independence, beyond what man is in- 
tended for ; a disinclination to exert himself except under pressure, 
but for which he would have played a foremost part in his gene- 
ration. But those that knew him best speak of him as nicely 
sensitive to right and wrong — as in all the relations of life, kind, 
just, and generous — as a good son — a good brother — a good 
friend — and a good master. Nor were the action of his kind- 
ness and generosity bounded by the circle immediately about 
him ; it extended to many who had little other claim upon them 
than that of being in need of them, and with a graciousness of 
manner that redoubled the kindness of the act If the attach- 
ment of friends is any proof of moral excellence, that he pos- 
sessed most amply ; and his latest friends were among his 
earliest ; Mr. Babbage and Sir Edward Byan, who had com- 
menced their acquaintance with him nearly fifty years ago at 
Cambridge, were almost the only persons with whom his health 
allowed him to keep up any intimacy to the end of his life ; the 
latter was among the very few (few by his own desire) that fol- 
lowed him to the grave. 

And now, on looking back upon our sketch, we cannot but feel 
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disaatisfied with it ; the outline, as we have drawn it, is sadly im- 
perfect — the colours dim — the traits fragmentary ; but time and 
the press will not wait for us ; what we have written must now 
go forth as it is written ; and we must rest contented with hav- 
ing at least rendered our feeble tribute to the memory of a noble 
nature and a great intellect. 



akt. il— the admiralty court and its 

REFORMS. 

THE Admiralty Court is the sole survivor of the Courts of 
Doctors' Commons. 

To some persons it may seem so unaccountable that there 
should be any survivor at all, that, we think, they must be 
grateful if we explain the causes of what is to them an inexpli- 
cable phenomenon. The explanation itself is ready, for the 
causes are but of yesterday. 

Like all great and effective agents, these causes were few 
and simple. They are connected by necessity with the great 
judge who presides over the Court of Admiralty ; for, without 
his countenance and aid, they would have lacked embodiment 
and powers of action. But they are, nevertheless, distinct in 
themselves, and may be considered apart from the high personal 
qualities of Dr. Lushington ; which, unexampled as they are, 
would otherwise have been of themselves scarcely able to have 
protected his court against the condemnation of the world ; or, 
if they had succeeded in so doing, the tenure of the court would 
now be limited to his life. 

Other causes have intervened which promise to make the 
Court of Admiralty as lasting as any of her sisters that have 
honoured Westminster with their sittmgs for so many ages. But, 
in investigating these causes, we shall see that the great judge 
alluded to, imbued as he is with the best spirit of the times, with 
a mind to see an anomaly, and with a heart to combat it, was 
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asdsted aliunde in the idea of his reform — that he accepted that 
idea, and gave it a legal shape. 

Some time in 1853, a pamphlet appeared privately from the 
pen of the present Eegistrar of the Admiralty (H. C. Rothery, 
Esq., who was then an examiner in the Courts of Doctors' Com- 
mons), entitled, " Suggestions for an improved mode of pleoding, 
and of taking oral depositions in causes conducted by plea and 
responsive allegation/' 

The suggestions had reference to all the then existing Courts of 
Doctors' Common& But of them, those which were called espe- 
cially eccleeiaatical courts, being under a fatalistic spell, did not 
adopt what Mr. Rothery recommended, and have died. The 
Court of Admiralty adopted his leading suggestions, as we shall 
see, and lives ; and it is easy to show that this adoption is of its 
existence a cauga sine qud non. 

But before stating what these leading suggestions were, we will 
give the reader a notion of what the old practice was which Mr. 
Rothery sought to remove, in order to make way for a better 
substitute. Upon this subject Mr. Rothery observes, (p. 8) — 

1. Almost the first step in a plea aud proof cause, is the delivering into 
court an allegation, or libel as it is sometimes called, setting forth, in some 
detail, the grounds upon which the plaintiff claims the interference of the 
court in his favour ; which, for more easy reference, is divided into sepa- 
rate heads or articles, numbered consecutively. 

When the allegation has been admitted, the next step in the cause is to 
call upon the adverse party for his personal answers to the several articles 
of the allegation which has been given in ; and here generally commences 
the delay in the present system of proceeding. Upon the answers having 
been brought in and formally admitted, the examination of the witnesses 
takes place, -either in town or by commission ; publication of the evidence 
is then prayed, generally on the first session of the term which follows the 
examination, and thereupon an allegation is asserted by the adverse party, 
which is perhaps not brought in until the third session of that term. A 
similar course is then pursued, the witnesses are not examined until after 
the personal answers of the adverse party to this allegation have been given 
in ; and, upon publication being again prayed, a responsive allegation is in 
turn asserted by the other party. And thus the matter travels on, until 
publication at length passes, when the depositions are copied, and delivered 
out to the proctors, and the case is then set down for hearing. Such a 
course of proceeding, it is needless to observe, necessarily entails very con- 
siderable delay. 
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This gives us an idea of a proceeding so tortuous and so slowy 
that the famous simile of '^ the wounded snake dragging its slow 
length along/' arises in the mind of the philosophic reflector, 
and even pains that, generally speaking, cool-hearted person. 
The effect upon the suitor's heart and his purse must have been 
terrific. 

To remedy this evil, Mr. Rothery suggested — 

.With a view to remedy as far as possible the evils which must attend 
so dilatory a form of proceeding, it is in the first place suggested that the 
whole of the pleadings in the cause should be closed before any witnesses 
are examined. Let each party state his case fully by allegation, and re- 
sponsive allegation, and when all the pleadings have been finally concluded, 
and the points at issue in the cause are clearly set out, then, and only 
then, let the witnesses be examined. 

It Will be at once apparent that the adoption of such a course would at 
least ensure a great saving of time ; but it is thought that this would not 
be the only advantage attendant upon closing the pleadings before the 
examination of the witnesses. It can easily be imagined that there may 
be many statements advanced in^the opening allegation, upon which, when 
explained in the adverse party's allegation, it would be found unnecessary 
to examine any witness at all. Until both sides of the case are fully set 
forth, it is almost impossible to know what are the material points at issue, 
and to those points, and those only, would any witnesses be produced. 

It would seem also, that this mode of proceeding would in most, if not 
all cases, obviate the necessity of taking the personal answers of a party 
to the several articles of the adverse allegation. For the chief, it may 
almost be said only, reasons for taking a party*s personal answers, are, 

1st, To prevent witnesses being examined to prove facts which may 
hereafter be admitted in the adverse allegation. 

2nd, To prevent a party pleading matter which he knows or suspects to 
be untrue. 

Now it is clear that, if all the pleadings were closed before the examina- 
tion of the witnesses commenced, the first of these two objects would. be 
at once attained ; and it would seem that the second might easily be 
effected by compelling the party giving in an allegation, to swear that, to 
the best of his knowledge, information, and belief, the contents of his alle- 
gation are true. 

It may also be observed that, if the pleadings were closed before the 
examination of the witnesses commenced, great saving both of time and of 
expense would be effected by examining all the witnesses, resident in some 
distant part of the country, under one and the same commission on the 
several allegations in the cause, instead of its being necessary, as at pre- 
sent, to have two, and even three commissions, at long intervals of time, to 
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the same place, to examine the witnesses separately to the respective alle* 
gations in the cause. 

This was the first point of reform urged by Mr. Rothery ; and 
in this plan there was as near an approach to an issue as the 
detailed equity pleadings of Doctors' Commons could ever attain. 

After the consideration of the pleadings would follow, in 
natural order^ an examination of the method of taking evidence 
upon them. Upon this point Mr. Rothery observed, (p. 11) — 

II. Let US now proceed to inquire how the examination of the witnesses 
is at present conducted. And first, if the examination takes place in 
London, an appointment having been made, a witness is produced to the 
examiner, and is designed by the proctor to some or all the articles of an 
allegation. The examiner puts such questions to the witness as he deems 
best adapted to elicit all the information which the witness can give on 
the matters pleaded in the several articles to which he may have been de- 
signed ; and, as the witness gives his answers to those questions, it is the 
duty of the examiner to reduce into writing a connected narrative, em- 
bodying, as far as may be, the questions and the answers of the witness. 
This, however, is at best but inaccurately done, chiefly on account of the 
examiner's inability to remember the exact words, when the answer, as 
frequently happens, is very long. And when the witness is asked to 
repeat his answer, he will almost always vary the construction of the pre- 
vious sentence, and thus destroy the connection between that part of the 
sentence which may have been already written down by the examiner, and 
the part which remains to be written. Thus the examination proceeds, 
and when the deposition in chief has been completed, it is read to the wit- 
ness, and signed by him. His examination on interrogatories then com- 
mences, and his answers are reduced into writing by the examiner, in the 
same manner as on the examination in chief, and the same having been 
read over to him, the witness signs his deposition at the end, acknowledges 
his signatures before a surrogate, and is dismissed. 

When the witnesses are examined in the country by commission, the 
mode of conducting the examination is very similar. The examiner and 
the two proctors proceed to the place where the witnesses are chiefly resi- 
dent, fmd a clergyman of the neighbourhood having accepted the office 
of commissioner, the witnesses are produced, and are examined in chief 
and on interrogatories, exactly in the same manner as in London. 

We thus see the startling nature of the ecclesiastical practice, 
that evidence was taken upon the pleadings — declarations, pleas, 
and replications — all piecemeal, and before issue had been joined. 
But what, also, was most startling of. all, and the least intelligible 
part of this wisdom of our ancestors, was, that all this was done 
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in the dark — foe smote foe, without being able to discrimiQate 
each other's head from each other's extremity. The party whose 
witnesses were examined in chief, and the party who cross- 
examined them, knew nothing of what such witnesses declared 
or confessed. Of this circumstance Mr. Bothery presupposes & 
knowledge in the minds of his readers ; and therefore nowhere 
explicitly states it Mr. Bothery then proceeds to discuss at 
length the question, whether the system could be amended, and 
in what manner the amendment could be effected, (p. 2^1?) — 

III. The third and last point which it is proposed to consider, is how far 
it would be expedient to permit the proctors, and occasionally even coun- 
sel, to be present at the examination of the witnesses ? And although 
greater difference of opinion is likely to exist on this than in respect to 
the other portions of the proposed plan, yet it is thought that no incon- 
siderable saving, both of time and expense, would probably result from its 
adoption. The chief ground for this opinion arises from a consideration 
of the general nature of the interrogatories which are administered to the 
witnesses under the present system. 

■if the interrogatories in a cause be considered, it will be found that they 
generally consist of three classes. The first, which contains the so-called 
" common form interrogatories," has reference to the connection pre- 
sumed or supposed to exist between the witnesses and the party for whom 
they appear, to their interviews and conversations with the party, or his 
agent or solicitor ; and to the interest, pecuniary or otherwise, which they 
(the witnesses) may have in the issue of the suit. This class of interroga- 
tories are generally administered indiscriminately to all the witnesses in 
the cause ; and, although answers important to the issue may sometimes be 
elicited by them, it may safely be afiirmed that it is a matter of very rare 
occurrence, and that more frequently an upright and honourable witness 
is annoyed and insulted by the wholly unjustifiable insinuations which 
they frequently contain. 

The second class of interrogatories contains a species of cross-examina- 
tion upon the several articles of the libel or allegation, and it is generally 
the practice to administer to a witness all the interrogatories which refer 
to the several articles to which he may have been designed ; and this, of 
course (the examination being private), without reference to the answera 
which he may have given in his examination in chief. The result is, that 
the witness frequently, particularly in testamentary suits, recites a second 
time, but in different words, the greater part of the evidence previously 
given by him in his examin.-ition in chief. 

The third class consists of questions addressed to the respective wit- 
nesses as to their own individual acts or remarks, in relation either to the 
proceedings in question, or to the parties in the suit, or as to their charao^ 
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ter or conduct in matters wholly foreign to the caoae in dispute, and tend- 
ing to impeach their credibility as witnessee. 

Now it is thought that, if the proctors were present at the examination, 
the first class of interrogatories would very rarely be administered at all, 
and the second only to a limited extent, and in a very modified form ; and 
thus much useless matter and needless repetition might be avoided. There 
is no part of an examiner^s duty which is so wearisome or bo disagreeablet 
as the administering to witnesses interrogatories which cannot i*esult in 
any good, but which the examiner is notwithstanding compelled to ask. 

These are, however, not the only advantages which would result from 
the proctors being present at th^ examination of the witnesses. It is often 
discovered at the conclusion of a cause, that there is an unnecessary 
amount of cumulative evidence to outlying &cts, which might have been 
satisfactorily proved by one or two witnesses at most. 

Such are the reasons which induce the writer to think that no little ad- 
vantage might result from the presence of the proctors at the examinations. 
It is not, however, proposed to give them the power of examining or cross- 
examining the witnesses in person ; it is better that the questions should 
be administered to the witnesses through the examiner, whose only object 
would be to elicit the truth ; and thus there would be no fear of introdu- 
cing that system of browbeating and confusing conscientious witnesses, 
which is the great defect of all mvd voce evidence in open court. The 
questions on cross-examination might be either in the form of written in- 
terrogatories settled by counsel as at present, or of rough notes drawn up 
during the progress of the examination, as circumstances might require. 
Surely, under such a system, the interrogatories to witnesses would be 
very materially reduced in number, would be more to the point, and much 
less offensive, than they now often are, to respectaUe witnesses. 

These suggestions were pre-eminently d propos. They were 
called forth by circumstances with which no one was better 
acquainted than Mr. Rothery was, from the opportunities which 
his office of examiner afforded him. They were opportunities 
for forming conclusions which a thinker could not ignore, and a 
high-minded man would not shrink from. For the great genius 
and learning of Dr. Lushii^gton had so vastly increased the busi- 
ness of his court, that the defect of procedure (before described 
by us), which it then shared with the other civil-law courts, 
became alarming, and threatened to bury the court under a 
Titanic accumulation. It was then that Mr. Rothery proposed 
his remedy and reform. 

A good idea must, by moral necessity, make progress ; and in 
the new rules promulgated by Dr. Lushington, in 1855, for his 
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court, we find the two reforms which Mr. Bothery had aduiii-> 
brated brought into legal life and operation. 

At the same time, Dr. Lusbington added further reforms of 
great importance, under the action of which the Court of Admi- 
ralty breasts the tide of business, and carries its burthen with 
steadiness and buoyancy. 

The most remarkable of these reforms was the institution of 
what is called the Preliminary Act, in actions for damage arising 
out of the collision of vessels. The nature of this form of plead- 
ing will be best described in the words of the rule which 
created it: — 

''In all cases of damage, unless the judge shall be pleased 
otherwise to direct, each party or his proctor shall, before the 
libel or act on petition is given in, bring into and deposit in 
court a sealed packet, containing a statement of the following 
particulars : — 

" 1. The names of the two vessels which came into collision, 
and the names of their respective masters. 

" 2. The time of the collision, as nearly as can be stated. 

" 3. The locality of the collision. 

" 4. The direction of the wind at the time. 

" 5. The state of the weather. 

" 6. The courses of the respective vessels on first sighting each 
other. 

" 7. The distance at which the other vessel was first seen. 

" 8. The courses which each vessel thereupon adopted to avoid 
the collision. 

" 9. The parts of each vessel which first came in contact 

" And such packets shall remain in the registry, sealed up, and 
shall not be opened, save with the permission of the judge, until 
the proofs in the cause are brought in, or the whole of the plead- 
ings and examinations are concluded ; and such statements shall 
be called the ' Preliminary Acts,' and may be referred to and 
used as evidence at the hearing of the cause.'' 

In a series of observations upon the proposed new rules before 
their publication. Dr. Lushington had briefly commented, upon 
this rule in the following manner : — 
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"This rule is intended to facilitate the attainment of two 
objects : — 

'^ 1st, To obtain a clear constat of all the leading facts on which 
the decision of such cases (viz., of damage) almost universally 
depends, and which at present are to be sought for through a 
large mass of papers, with no divisions, and often in no order of 
time. To learn the information in this shape will be a great 
convenience to the Trinity- Masters, and also to the Court. 

" 2nd, To prevent the defence being manufactured to meet 
the case.'' 
( The general object of the preliminary act, as thus concisely stated 
by Dr. Lushington, is therefore to narrate, res tenues tenui eer- 
mone peractas ; and, as the facts of all cases are simple if told 
truly, to prevent glossing and overlaying, by compelling a forced 
simplicity of narration on the part of the plaintiff and the 
defendant 

The objects of this form of pleading, so entirely as it is extra 
ordinem judicii, may not be so obvious to lawyers in general 
as they are to those who practise in the Admiralty. But there 
were many and very sound grounds for such a creation of law. 

The Court of Admiralty, as was observed in a former paper in 
this Magazine, has the right to try cases on a vivd voce examina- 
tion of witnesses before itself, and it has exercised this right. 
But though willing in all cases to do so, the peculiar character 
of maritime affairs and maritime persons, has precluded, and 
will preclude, the frequent occurrence of such a mode of trial. 
Seamen cannot be easily got all together at one time, and for one 
examination. Their evidence must therefore, in most cases, be 
taken piecemeal, and by a system that strict common law does 
not recognize; or which, if it recognizes, it does not favour. 
But evidence taken under any other mode than the simultaneous 
production of a plaintiff's and a defendant's witnesses at one and 
the same time, before the same tribunal, though better than 
none at all, must be subject to many and glaring defects. It 
must, in short, by affording opportunities and time for steady 
and cold-blooded theorization, unintentionally encourage the 
fabrication of evidence to supply deficiencies, and protect 
points of attack. This state of things is not only lamentable in 
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itself, but places the Court of Admiralty, en permanence^ in a 
position of difficulty, such as its sister courts only rarely find 
themselves in. It has, as a rule, to determine facts, in themselres 
always of delicacy and complication, upon evidence taken by an 
imperfect but inevitable method, and therefore containing all the 
inventions and involutions which artful witnesses, unwinnowed 
by a trial at law, never fail to introduce amongst the truth of 
which they deliver themselves. And the difficulties of the Court 
are the greater, inasmuch as the facts submitted to it in such a 
mode, are not common or ordinary facts, but are, as we think 
Dr. Lushington has somewhere happily described them, scientific 
facta And these scientific facts are deposed to by scientific persons, 
by experts, by men who can, with little trouble, make a fact 
accommodate itself to a theory which they have formed or have 
accepted. A few points, one way or the. other, will dose-haul 
their own vessel, or drive their opponents freely before a fair and 
favourable gale. Time can be as easily hastened as protracted 
where watches are not worn or appealed to. But it would be 
tedious to enumerate how nautical facts may be, and are, misre« 
presented by shipmasters, who fear the consequences of their own 
actions^ and by crews, who reiterate the verba magistri with as 
Httle reflection as children, and as little conscience as slaves. In 
fact, merchant seamen of all grades are nearly as regardless 
of truth as the London cabman is thought to be, though 
they possess an undoubted advantage over the latter, in Uieir 
prepossessing appearance and hearty manners. With such 
delicate facts to be proved, and such slippery witnesses to 
prove them, it is easy to see that a judge, to do his duty, has 
a hard and difficult task. And it is a task that he must 
grapple with, and discharge alone. No jury, as juries are 
Qsually constituted, can help him ; for the matters before him 
are such as most juries would find themselves as helpless to deal 
with as children would be. The black-coated farmer of Surrey^ 
and the green-smocked rustic of Herts, in such matters, have no 
chance but to follow a leader, perhaps the judge, but more often 
the last speaker at the bar. 

Such matters, therefore, can only be determined with drilled 
and scientific justice by a judge. 
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To provide a test for the discordant eridenoe which, as we have 
said, is adduced in these cases, where both sides claim to be in 
the right, and both swear to facts which prove them to be so. 
Dr. Lushington has always shewn an inclination for affidavits 
or declarations made by the parties at a recent period after the 
events in question ; and he has not cared whether these proofs 
have been made with or without a view to litigation, for they 
have had this value, they have been made by persons who have 
not yet seen their adversary's hand.^ But the preliminary act 
was created to provide the same test in a better form, to give a 
man an opportunity of telling his own tale, varnished or unvar- 
nished, in his own way, and to make him abide by the conse- 
quences, if there be any false lacker upon it 

In " H. M. S. Inflexible," Dr. Lushington addressed the Trinity 
Masters, upon this point, in the following words:* — "There is, 
upon the present occasion, a proceeding which has only recently 
been introduced into the practice of the Court, and which appears 
to me of very great importance ; I mean, requiring the parties to 
give in, sealed up, so that no one sees it, the preliminary act, setting 
forth the particulars, from which they cannot depart. On behalf 
of the luflexible it is stated (viz., in the preliminary act), that the 
Soubahdar was first seen broad on her port-bow, distant from 
about a mile to a mile and a half. This is an admitted fact in 
the case, on which we must proceed. It is important to tell you, 
that I shall never allow any evidence to be used to contradict a 
fact so stated — that is, from the parties themselves who make the 
averment deliberately." We have, in these sentences, an illustra- 
tion of the mode in which the test has been judicially applied 
in discriminating the true from the false statement, where a false 
statement has been made. 

The preliminary act must also operate beneficially in another 
form: it must itself extract the truth from the parties who sub- 
scribe to it. The questions comprised in it contain all the eflfec- 
tive points of the case ; and, according as they are truly answered 
by the plaintiff and by the defendant, there is a true plaint and 
a true defence. There is, however, a great probability that the 

* Vide Law Mag.^ voL i., p. 57. 

> The Admiralty Beports for 1856, p. 33. 
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assertions will be made in truth, becaase they are made, in most 
cases, when the impression of the facts is fresh and recent ; and, 
upon this impression, the party takes a favourable view of his 
real case, as he has not yet had time to make critical and doubt- 
ing reflections. And, above all, as he has had no means of seeing 
or conjecturing his adversary's exact case, he has little opportu- 
nity, and no temptation, to fabricata Or, if he does so, his fabri- 
cation must be so wild and self-condemnatory, as to fail utterly 
in its projected mischief. 

The reforms which we have had under our consideration are of 
a character to inspire us with the deepest respect for the judge 
by whom they have been introduced. We have in them the re- 
markable fact of a Court reconstituting itself in order to meet the 
wants and requirements of the times. And the Court ha.s done 
so, ex mero motu, and without pressure from without; for no 
querelatory mention of it had ever been made either in Parlia- 
ment or on the hustings, and grievance-mongers with the best 
noses had thrown up over so cold a scenting-ground. 



Art. III.— life AND TIMES OF EDMUND BURKE. 

History of the Life and Times of Edmund Burke. By Thomas 
Macknight, Author of " The Right Hon. B. Disraeli^ M.P., a 
Literary and Political Biography ;" and " Thirty Tears of 
Foreign Policy ; a History of the Secretaryships of the Earl 
of Aberdeen and Viscount Palmerston." London : Chapman 
& Hall, 1858. 

THE announcement of a " History of the Life and Times of 
Edmund Burke," by the author of " The Right Hon. B. 
Disraeli, M.P., a Literary and Political Biography," and " Thirty 
Years of Foreign Policy ; a History of the Secretaryships of the 
Earl of Aberdeen and Viscount Palmerston," had excited consi- 
derable expectations in the minds of those who were acquainted 
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Avith the previous publications of Mr. Macknight These expec- 
tations, we venture to think, have not on the whole been disap- 
pointed by the volumes now before us. The same faults of style, 
the same rashness in pronouncing opinions on men and measures, 
the same tendency to indiscriminate eulogy and indiscriminate 
vituperation, which marked the former productions of the author, 
are no doubt to be found in the present work. To these peculi- 
arities, which perhaps might have been anticipated, we shall 
presently have occasion to advert But we have little hesitation 
in saying, that no one can rise from the perusal of this publication 
without feeling that Mr. Macknight possesses a thorough know- 
ledge of the eventful times of which he treats, and of the opinions 
and conduct of Burke touching the most important transactions 
of those timea 

That Mr. Macknight's is the best biography of the illustrious 
statesman whose life it records which has hitherto appeared, is 
perhaps not saying much in the way of commendation ; but it is 
entitled to the still higher praise of presenting a most interesting, 
if not strictly impartial, history of that portion of the reign of 
George III. to which the present volumes relate. To some, in- 
deed, it may appear that too much history has been introduced 
into what ought to have been more strictly a biography. But the 
truth is, so intimately was Burke connected with the events of his 
own times, both as an actor and as a thinker; so ready was he on 
all occasions to throw himself with full energy into the present ; 
so intensely did he feel on every public question that arose ; and 
so much of his life consisted in his speeches and political writings, 
— that it would be impossible to paint him as he was without a 
large and crowded historical background. 

If there was a tendency in Burke's intellect towards speculation, 
as might be inferred from his earliest works, and from much in 
his subsequent productions, he no sooner set foot on the political 
stage than his vivid sympathies with humanity, as well as his per- 
sonal ambition, kept him continually in action. In all the great 
struggles of the day he was to be found in the thickest of the 
fight. When not in actual combat he still kept watch and ward in 
the camp, looking with keen eye to the furthest verge of the horizon, 
and listening with quick ear to the most distant sounds. It is impos- 
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Bible, therefore, to separate the life of Barke from his times ; aikd 
we thick that Mr. Macknight was fully justified in giviog the 
large space which he has done to the latter. 

The great interest^ too, which attaches to the political hktoiy 
of jiie period during which Burke flourished, and the lessons which 
it teaches to all times, may well excuse any minuteness of detail, 
or fulness of description, which Mr. Macknight has introduced. 
The proceedings against Wilkes, the taxation of the American 
colonies, the trial of Keppel, the no-popery riots, the obstinacy 
and bigotry of the king, and the servility of the king's friends, 
relieved as they are by the publication of parliamentary proceed- 
ings, the noble struggle of the Bockingham party, the rise of a 
spirit of liberty among the people, and, looking back at this day, 
we may add, the final establishment of American independence, 
still possess more than a merely historical interest Both the evil 
and the good of that period have deeply affected the present con- 
dition of England, and have alike contributed to produce the wiser 
political views that now prevail Nor are the figures which move 
on the scene less fitted to arrest attention than the events them- 
selves. Chatham glowing with a patriotic spirit, and animating 
his countrymen by his noble eloquence ; Mansfield presenting, in 
the language of Erskine, '' the awful form and figure of justice \' 
Erskine adding new glory to the bar, and new triumphs to liberty ; 
Fox maintaining the cause of civil and religious freedom ; and 
Burke himself never resting from his labours with tongue and pen 
for what he conceived to be the right — have certainly not been . 
dwarfed by any of their successors, but still maintain their high 
position among the great men of whom England may be proud. 

It cannot, we think, be denied, that Mr. Macknight has described 
the events and characters of the times of which he treats with 
great vividness and picturesque effect. His vmting is no doubt 
generally strong, his figures sometimes puerile, and his taste, we 
would venture to hint, subject to many of the infirmities of that 
of his hero. Nor do we think that the appearance of his work 
will absolve Mr. Massey from availing himself of whatever interval 
of leisure may be now allowed him, to proceed with his judicious 
And carefully compiled history of the reign of George IIL Mr. 
Macknight, as a historian, does not belong to the school eitiber of 
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Hallam or of IfackiDtosh. He is neither impartially severe, nor 
wisely lenient. He sees every thing through one medium, which 
magnifies alike what is good and what is bad. But still the work 
is well fitted to command the attention of all readers who take an 
interest in the political history of this countr}'; and, if not likely 
to be eminently popular, will yet, it may be safely predicted, ex- 
cite more general interest than either of the previous publications 
of the author. His attack on Mr. Disraeli, appearing, as it did, after 
that gentleman had fallen from his high official estate, and when 
there teemed little likelihood of his party again being in power, 
was somewhat repugnant to the national feeling against striking a 
man when he is down. His paradoxical attempt to show the 
identity of the foreign policy of Lord Aberdeen with that of Lord 
Palmerston, published when both these noblemen were in the 
same cabinet, had the appearance, to say the least, of being a 
tribute to present power. But both the merits and the fitults of 
the volumes now before us will show conclusively, to all unpre* 
judiced readers, that those were much mistaken who ascribed any 
unworthy motives to Mr. Macknight for the tone adopted by him 
in either of the publications to which we have referred. He treats 
the dead as he did the living ; and, whether he blesses or curses, 
we believe that he speaks out of the fulness of his heart. 

With Mr. Macknight's admiration for Burke we have much 
sympathy, and even where it exceeds the limits of sound reason, 
we have much charity for an error so natural and so generous. 
With all well-informed and right-thinking men there can be but 
one opinion of Burke's transcendent merits and noble character. 
His enlarged and intense sympathieS'^his active and disinterested 
benevolence — the comprehensive grasp and versatile powers of his 
intelloct — the extent and depth of his political knowledge — his 
vast information, ranging over every field of inquiry — ^his lofty 
eloquence, " rich with the spoils of time," and bright with the 
most varied figures — his honourable and upright private charac- 
ter, and even the want of success, in the ordinary sense, of his 
public career, invest the name of Edmund Burke with the deepest 
interest to every one who can appreciate real greatness. But Mr. 
Macknight's admiration for the illustrious subject of his work, as 
is so often the case with biographers, is too much that of a lover 
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for "his mistress, or of a devotee for his idol. He can see no faults 
— he will, admit no shortcomings. He can compare him with 
others only for the purpose of depreciating them. The whole of 
Burke's conduct was in his eyes eminently wise, judicious, and 
consistent. Mr. Macknight is ready on all occasions to "say 
ditto to Mr. Burke." Even the oratory of Burke is not estimated 
by him on any sound principle, and no attempt is made to ascer- 
tain its real qualities, far less to show in what respects it came 
short of absolute perfection. According to Mr. Macknight, Burke 
was, as a speaker, on all occasions entirely successful, or, if any ex- 
ception is to be allowed, it is to be ascribed only to the stupidity 
or malignity of his hearers. 

Now, with all the admiration which we have for Burke, we 
must confess that we should like to have seen a more discrimina- 
tive appreciation of his merits than Mr. Macknight has thought 
proper to present to his readers, Burke at least, if ever states- 
man could, can afford to be divested of all ideal attributes, and 
to allow his faults to be set off against his excellencies. This is 
the right and fair mode of judging of the life and character of 
every man that is born of a woman ; and no height of merit 
in Burke can exempt him from being tried according to this 
mode by the high court of posterity. Enough would surely 
remain, after all reasonable deductions that could be made from 
the estimate, to satisfy every admirer of greatness, except a hero- 
worshipper or a biographer. 

Take Burke as an orator. We are willing to look at his speeches 
in the form in which we now have them, and to pass over entirely 
any supposed deficiency in point of manner, or of the graces of 
elocution. We shall suppose them to have been spoken with 
the tongue of an angel. But is it possible, after reading those 
speeches with the care which they so well deserve, to entertain 
any reasonable doubt, that however the subject or the occasion 
might render his audience attentive to many of them, the style in 
general was by no means such as was likely to take with the 
House of Commons, and that, independently of other faults, some 
want of judgment is clearly discernible in the orator ? Yet how 
full of interest and instruction are they, from the political wisdom, 
the felicitous thoughts, and fine allusions with which they abound ! 
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la fact, the value which attaches to Burke's greatest efforts does 
not belong to them as speeches, but as eloquent expositions of 
political truths; and how they were received when delivered, 
matters very little as to any estimate that may now be formed of 
their substantial merita Even with regard to those of his 
speeches in which the oratorical success is most striking, we may 
still concede to Lord Brougham, that " fierce, nervous, overwhelm- 
ing declamation and close rapid argument"^ are wanting, without 
being justly liable to be considered as disparaging the eloquence 
of Burke. 

Again, take Burke as a statesman. We shall not insist on any 
exceptions that may be taken to the views expressed by him dur- 
ing that part of his career which his most judicious admirers love 
best to contemplate. Many of those who most warmly appre- 
ciate his great qualities at the present day, may well question the 
soundness of his opinions touching subscription to the Thirty- 
Nine Articles, and the wisdom of his views regarding the East 
India Company and Parliamentary Reform. Nor will his treat- 
ment of the more democratic friends of liberty be imiversally 
approved by those who are most alive to the value of his services 
to the state, and to his manly fortitude in supporting the good 
cause in evil times. But, passing over such and all other minor 
points, what are we to say on the theory of absolute perfection, 
to Burke's change of party in the latter part of his life ? A late 
writer, Mr. Buckle, in his "History of Civilization in England," with 
as profound an admiration for Burke's ability and knowledge as 
even Mr. Macknight, explains the phenomenon, by supposing that 
the intellect of the great political philosopher became weakened 
after a certain period, and that it was even so far deteriorated 
that its efforts were brought within the comprehension of George 
IIL Mr. Macknight adopts, as we take it, a different explana- 
tion of the matter. Although the present volumes conclude with 
the death of Lord Rockingham, the author has plainly intimated 
his opinion, that such as were the views of Burke during the 
American Revolution, such they continued to be after the French 
Revolution. Now, we venture to assert, that there is scarcely a 
proposition relating to the more essential principles of government 
* Statesmen of the Reign of George III.— -Edmund Burke. 

VOL. V. NO. IX. E 



50 Life and Times of Edmund Burke. 

to be found in Burke's later writings and speeches, which is not 
contradicted by something in his earlier productiona But, not to 
mention individual expressions, is it possible that any man can 
seriously maintain, after every allowance for the change of dr- 
cumstances that can be reasonably required, that the spirit and 
tendency of the "Observations on the Present State of the 
Nation," and of the " Thoughts on the Causes of the Present Dis- 
contents/' can be reconciled with those of the ** Reflections on the 
French Revolution V Can it be for a moment maintained that 
the views of the means and objects of government asserted in the 
former works, can be harmonized, on auy rational and intelligible 
principle, with those set forth in the latter production? 

Mr. Macknight has been at pains to show that Burke, though 
the advocate of religious liberty, and of economical and adminis> 
trative reform, was never a political reformer. We admit that at 
no time did he support parliamentary reform ; but neither did 
the other friends of Lord Rockingham, nor many others of the 
Whig party during the earlier part of Burke's political careen 
Yet what sentiment is more frequently and more strongly ex- 
pressed in the speeches and writings of Burke duriug that period, 
than that the influence of the people was not sufliciently felt in 
the House of Commons ? It is to this that he constantly refers 
as the cause of the evils which then afflicted the body politia 
We are even distinctly told by him, in the " Thoughts on the 
Causes of the Present Discontent," that "it would be a more natu- 
ral and tolerable evil that the House should be infected with 
every epidemic frenzy of the people, as this would indicate some 
consanguinity, some sympathy of nature with their constituents, 
than that they should in all cases be wholly untouched by the 
opinions and feelings of the people out of doors." Will Mr. MacJ- 
knight pretend to say that Burke advocated the same principle 
in the latter portion of his life ? 

But, disagreeing as we do with the later views of Burke, we 
are not insensible to the consummate ability with which he de- 
fended them, or to the value of the political truths whidi he 
. pressed into his service in support of an alien cause. Whatever 
^may be thought of the object and spirit of the '' Reflections on the 
French Revolution," no one can question the soundnesa of much 
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of the political philosophy introduced ioto that eelebrated work, 
any more than the wonderful eloquence with which it abounds 
On that mighty torrent are borne along the 

" Arma virthn tabulceque et TroXa gaza per undaa** 

To the ^'Beflections on the French Revolution/' and his other 
anti-Gallican productions, what Lord Macaulay has stated gene- 
rally with regard to Burke is strictly applicable : — '* His reason, 
like a spirit in the service of an enchanter, though spell-bound, 
was still mighty. It did whatever work bis passions and his 
imagination might impose. But it did that work, however ardu- 
ous, with marvellous dexterity and vigour. His course was not 
determined by argument, but he could defend the wildest course 
by arguments more plausible than those by which common men 
support opinions which they have adopted after the fullest deli* 
beration. Beason has scarcely ever displayed, even in those well* 
constituted minds of which she occupies the throne, so much 
power and energy as in the lowest offices of that imperial servi* 
tude." — Historical and Critical Essays. Vol L, p. 219. 

Mr. Macknigbt, it appears to us, might well have thrown on 
one side all that was questionable in the views of Burke or in the 
policy which he recommended, and rested his high estimate of 
him as a statesman and political philosopher on those services 
which posterity has willingly ratified, and on those opinions which 
time has clearly confirmed. His book would, in that case, have 
been both more interesting and more instructive than it can be 
now regarded. It would have taught us to profit by the mis- 
takes of Burke, as well as to appreciate better his real merits. 
It would have led us to judge more accurately of the great prin- 
ciples by which be was guided as the advocate of wise and liberal 
government, by showing the errors which interfered with those 
piinciples. Above all, it would have been more just towards 
Burke himself, by rendering his great qualities better understood 
by the generality of men, in making allowance for human in* 
firmity and fallibility. Most readers of intelligence and indepen- 
dence of thought do not like to have the opinions of any man, 
howeva: wise and eminent, thrust on them in the way Mr Mac- 
kni^t.has^dooe with regard to those of Burke, and are very ap|i 
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in such a case to give way to the feeling which inflaeuced the 
citizen of Athens, who voted for the banishment of Aristides, be* 
cause he was tired of hearing him always called *' the just"' 

The character of Burke's political philosophy may be justly 
valued by those who do not admit the wisdom with which he applied 
it in every case. .A simple enumeration of the measures of re- 
form which he advocated, is enough to show the comprehension 
and sagacity of bis mind, without claiming for him oracular wis- 
dom. These have been so well summed up by Mr. Buckle, in the 
work already referred to, that we cannot do better than quote the 
passage : — *' So far was this remarkable man in advance of his 
contemporaries, that there are few of the great measures of the 
present generation which he did not anticipate and zealously de- 
fend. Not only did he attack the absurd laws against forestalliug 
and regrating, but by advocating the freedom of trade he struck 
at the root of all similar prohibitions. He supported those just 
claims of the Catholics which, during his lifetime, were obstinately 
refused ; but which were conceded, many years after his death, 
as the only means of preserving the integrity of the empire. He 
supported the petition of the Dissenters, that they might be re- 
lieved from the restrictions to which, for the benefit of the Church 
of England, they were subjected. Into other departments of 
politics he carried the same spirit He opposed the cruel laws 
against insolvents, by which, in the time of George III., our 
statute book was still defaced ; and he vainly attempted to soften 
the peual code, the increasing severity of which was one of the 
worst features of that bad reign. He wished to abolish the old 
plan of enlisting soldiers for life ; a barbarous and impolitic prac- 
tice, as the English legislature began to perceive several years 
later. He attacked the slave trade ; which, being an ancient 
usage, the king wished to preserve as part of the British constitu* 
tion. He refuted, but, owing to the prejudices of the age, was 
unable to subvert, the dangerous power exercised by the judges^ 
who, in criminal prosecutions for libel, confined the jury to the 
mere question of publication, thus taking the real issue into their 
owii hands, and making themselves the arbiters of the fate of 
those who were so unfortunate as to be placed at their bar. And 
what many will think not the least of his merits, be was the first 
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in that long line of financial reformers to whom we are deeply 
indebted. Notwithstanding the diflSculties thrown in his way, he 
carried through Parliament a series of bills, by which several use- 
less places were entirely abolished ; and in the single office of 
paymaster-general, effected to the country a saving of £25,000 
a-year/' — Historic of Civilization in England. Vol. I., pp. 
41922. 

All these great attempts and great services of Burke, together 
with many others that might be mentioned, and all his sound 
views on legislation and government, recorded in his writings and 
printed speeches, surely form a sufficient title to the admiration 
of posterity, after every allowance for errors and inconsistencies 
which truth demands. Mr. Macknight, however, seems to think 
differently. 

But our author's devotion to the subject of his work surpasses 
even the ordinary homage of biographers. He is not content 
with exalting Burke — he must also bring down other men. 
Whoever was disliked' by Burke, or did not agree with him in 
his general opinions, or was even opposed to him in any matter, 
meets with but little quarter from Mr. Macknight Every effort 
is made to run down Lord Chatham, and his great qualities are 
but sparingly conceded.^ Charles James Fox is introduced to us 
in a sneering manner, although afterwards some acknowledgment 

* We do not, we confess, fully understand, and, as far as we understand it, 
do not certainly admire, the following violent metaphor, under which the 
great commoner is presented to us, as he stood in 1758 : — ** The sacrament of 
blood, which both mob and ministers had taken for their despondency 
and imbecility after the loss of Minorca, had contributed to revive the 
drooping spirit of England ; and a patriotic and fierce energy was kindled 
in the breasts of all who had partaken of that terrible communion. A 
great high priest, who knew not what it was to fear or to despair of his 
country, stood at her altar, and every admiral and general, inspired by the 
example, felt himself partaker in the same unbending resolution."— Vol. I., 
pp. 113-14. Mr. Macknight is no doubt aware that Pitt was strongly 
opposed to the execution of Byng. " Pitt," says Lord Macaulay, ** acted a 
brave and honest part on this occasion. He ventured to put both his 
power and popularity to hazard, and spoke manfully for Byng, both in 
parliament and in the royal presence. But the king was inexorable." — 
HistaricaZ and CrUicaL Essays. Vol II., p. 186. Why then connect Pitt 
with the " communion of blood," by placing him at the " altar 1" 
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is to be found of the merits of the friend and pupil of Burke. 
Lord Shelburne, of course, receives but scanty justice at the hands 
ef our author. All the secondary actors, also, in the great politi- 
cal drama of that time, who were not the friends and followers of 
Burke, are treated disparagingly by Mr. Macknight It is not^ 
however, the substance of what he says, so much as the manner of 
saying it, which is offensive. Lord Macaulay's estimate of Oene^ 
ral Conway, for instance, does not differ materially from that of 
Mr. Macknight; but the former writer describes Conway with 
feiimess, and judges of him by what he did, whereas Mr. Mac- 
knight's view of his intellectual and moral qualities seems to vary 
according to the changes of the relation in which he stood to 
Burka This tendency, indeed, runs through the whole of the 
book, and we must say that it is a most unpleasant propensity, 
detracting greatly from the interest of many animated descriptions, 
and many important reflection& 

Even to have published any statement or opinion with regard 
to Burke which does not quite please Mr. Macknight, is sufficient 
to secure his reprobation. Thus, the late Lord Holland is 
severely attacked ^ for having communicated to Moore, for inser- 
tion in his "Life of Sheridan," and afterwards himself inserted into 
Fox's "Memorials and Correspondence," an account, contained in 
an unpublished manuscript of Horace Walpole, of Burke, shortly 
before his retirement from office, on the death of Lord Rocking- 
liam, having called on Walpole and asked him to propose to his 
brother (Sir Edward Walpole), that the latter should resign the 
Clerkship of the Rolls, a sinecure office of great value, in favour 
of Burke's son, on condition that Sir Edward should receive its 
full yearly value, together with another office. Now, we are 
quite aware that Burke did not advocate the abolition of all sine- 
cure offices in his speech on economical reform ; and we are 
ready to make every allowance for a man, situated as Burke was 
at the time when the incident is stated to have taken place, and 
naturally anxious to make some {provision for his son. But, 
surely, looking at all that Burke had professed with regard to 
purity, and to which, we believe, he had hitherto acted up, no 
circumstances can justify, however they may palliate, his conduct 
1 Vol. II., pp. 547-61. 
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in this affiiir ; and we really do think that Mr. Macknight goes 
too far when he puts Burke's proposal as a matter of right Nor 
eao we see any reason why Lord Holland should be held up as 
guilty of slander, and why the most unworthy motives should be 
ascribed to him, for making known a proceeding which he cer- 
tainly appears to have believed to be truly related. As to all 
the recrimination against the Walpoles and the Foxes, in which 
Mr. Macknight takes occasion to indulge, it can neither vindicate 
Burke, nor prove the malice of Lord Holland 
. Lord Brougham also is assailed ^ with much virulence by Mr. 
Macknight, for an opinion expressed by him relating to Burke, 
in an article which appeared some thirty years ago in the Edin^ 
burgh Review. His lordship had there stated,' that Burke 
ought to have earned his income in an honest calling, rather than 
have been dependent on the degrading obligations of private 
friendship, or on the precarious supplies of public munificence. 
^* It is certain," he added, ** that Mr. Burke chose rather to eat 
the bitter fruit of both these bakings, than to taste the sweet, the 
exquisite fruit of regular industry : hence he was a politician by 
trade — a profedsional statesman." 

Mr. Macknight, having quoted this passage, enters on a violent 
tirade against Lord Brougham, and, to use plain language, attacks 
him in the most abusive manner. Now, on the view stated by 
Jjord Brougham, Mr. Macknight was no doubt at liberty to form 
his own opinion, and to express it in his present work. On the 
whole, perhaps, it may have been better that Burke did not 
devote himself to a profession. The pecuniary support which he 
received from Lord Rockingham was, we think, honourable to 
both parties. For, whatever he derived from puUic munificence, 
he had certainly given services which money could not reoom- 
pensa Nor do we consider it as any objection to Burke, that he 
was '^ a politician by trade — a professional statesman.'^ Whatever 
might be the case in his time, it appears to us that, in the present 
effete condition of aristocratic politicians, and in the dearth of 
political ability among the trading classes, the country wants 
nothing so much as men who will make public affiiirs a profes^n^ 

1 Vol. I., pp. 67-9. 

^Edinburgh Review, Yo\. XL VI., pp. 302-3. 
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and who will bring to the discharge of its duties the same ability 
and the same fidelity which distinguish other professions. 

Had Mr. Macknight expressed his opinion on this matter in a 
temperate manner, we should not have thought it necessary to , 
enter into any controversy with him. But temperance is not a 
quality of Mr. Macknight when he differs from any one on any 
matter that affects Burke. At once all the evil that is in him is 
roused into action — ^at once he proceeds to sting, although 
likely to injure himself rather than the object of his attack — at 
once he is ready to expose himself, if only he can show his venom. 
Mr. Macknight has, in the case to which we now refer, only laid 
bare his own folly. We do not choose to vindicate Lord 
Brougham against an assailant who uses such weapons of offence 
as those employed on the present occasion.. But what, it may 
reasonably be asked, are we to think of the discrimination of an 
author, assuming to discourse on high affidrs of state, who accuses 
Lord Brougham of " narrow sharpness V And what are we to 
think of the qualifications of a man to write the life of a great 
statesman, who has thought proper to abuse the same noble and 
learned lord for having " enjoyed for a quarter of a century a com- 
fortable retiring allowance as an ex-chancellor ? " Certainly, if 
Mr. Macknight's book were to be judged of by those parts of it 
which are justly obnoxious to criticism, it would be impossible to 
vindicate the terms in which we have already spoken of its merits. 
We have no desire, however, so to judge of it ; and have only to 
express our regret, that a work so full of interest in other respects, 
should have been deformed by such obvious and grievous 
faults. 

Putting out of sight those qualities of Mr. Macknight on which 
we have deemed it our duty to animadvert, we feel quite justified 
in saying, that no other biographer has so well described Burko 
in his domestic, social, literary, and political relations. We see 
him, through Mr. Macknight's animated pages, in his own family 
circle, at the club, at Mrs. Vesey's and Mrs. Montague's, at Bea* 
consfield, in his study, and in the House of Commons. His noble 
and generous conduct towards Emin, Barry, and Crabbe, is 
described with admirable effect and in a sound spirit His life of 
labour and watchfulness is set before us with the hand of a mas- 
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ten On all such matters we feel that Mr. Macknight's language 
is not too strong, or his colouring beyond the truth. 

All that is known, and, we fear, all that is hkely to be known, 
of Burke's youth and earlier career, is well described by his bio- 
grapher. On several matters he has thrown new light, and has 
fully established, we think, the mythical character of the story of 
Burke being a candidate for the chair of Moral Philosophy at 
Glasgow. With regard to the want of information relating to 
Burke during the first part of his residence in England, Mr. Mao* 
knight makes the following remarks, which may be consolatory 
to some juniors, both at the bar and elsewhere : — " After the 
glimpse of Burke (1761), as he is observing curiously the pro- 
vincial life of England, with its waning Jacobitism, jovial parsons, 
and drunken squires, staring, vulgar, and laborious population, 
and the unmistakable indications of the manufacturing industry,* 
which had taken root, and was about to strike forth with such 
gigantic shoots, we lose sight of him for nearly two years. But 
in a rising genius, the mere fact that little is known of his youth 
is quite as frequently a sign of good as of evil ; it is a symptom 
of mental health and vigour, and must generally be the attendant 
on the formation of a truly great character. The precocious 
energy and restless desire for distinction which are sometimes 
shown by eminent men in youth, are not seldom mischievous in 
their effects, by preventing the mind from attaining that full de- 
velopment to which, in a quiet solitude, it might naturally grow. 
It is in the shade, and not in the sunshine, that all the hardy 
virtues expand. To the really great intellects of the world, early 
notoriety is no blessing, and a long obscurity no curse. The two 
first of Burke's avowed productions were so splendidly matured 
as to speak of the many studious hours he must have spent^ and 
of which no other record remaina" — ^Vol. I., pp. 62-3. 

We can scarcely agree with Mr. Macknight in his view as to 
the extent to which Burke neglected the study of the law. The 
&miliarity with legal doctrines andproceedings which he showed in 
his writings and speeches, and liis mode of arguing on legal 
questions, would lead us to believe that, if he did not give the 
orthodox " six hours "* to law whilst a student of the Middle 
Temple, he still acquired some knowledge of the learning of West- 
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minster Hall, and some, though certainly not all, of the best 
habits \vhich a legal training prodaces. He proved himself more 
than a match on mere questions of detail even for George Crren- 
ville, who, in the words of Lord Macaulay, ''had brought the 
industry and acuteness of the Temple iiito official and parliamen- 
tary life." ^ Lord Campbell has described Burke as '' deeply 
imbued with the scientific principles of jurisprudence;"^ and 
Charles Butler speaks in the highest terms of commendation of 
his report on the Lords' Journals relating to the proceedings in 
the trial of Hastings.' Masterly, however, as the report was, all 
auth<Hity and all sound argument are against Burke's attempt to 
o¥er-ride the rules of law respecting the admissibility of evidence 
ill the proceedings referred to ; but of this, and of his whole con- 
duct relating to the memorable trial of Hastings, we shall have 
1^1 opportunity of expressing our opinion more fully when the 
remainder of Mr. Macknight's work appears. 
. Of Burke's general habits of study, either at an earlier or later 
period of his life — of the mode in which he acquired those vast 
stores of knowledge from which he was able to draw on all occa- 
sions, whether for the purpose of argument or of illustration— 
oomparatively nothing is known, and the result can only lead us 
to infer that the labour must have been great and unremitting. 
His powers of observation, whether as applied to men or things, 
were exact and discriminating ; and in this respect, as well as in 
many others, he reminds us of Bacon. Nor were his reflective 
faculties, operating on the materials thus accumulated, less admi- 
i^ble ; as is proved by his having reasoned out for himself the 
eading principles of political economy before the appearance of 
the ^' Wealth of Nations." He belonged indeed to that class of 
minds, undoubtedly the highest, which is more given to trace re- 
semblances than to mark differences ; and through this tendency 
it was, together with his peculiar temperament, that his intellect, 
running to the extreme which Bacon has pointed out, was chiefly 
led astray. We cannot but think, with due deference to Mr. 
Macknight, that a closer application to legal studies, tthan on any 

^ Historical and Critical Essays, voL iii. p. 549. 

* Lives of the Chief Justices, voL ii. p. 443. 

• Butler's Reminiscences, vol. i. p. 3 31. 
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view it is possible to give Barke credit for, might have operated 
£avottrablj on his intellectual character, and checked this as well 
as some other tendencies, which impaired the value of some of his 
efforta No training would have operated more beneficially on such 
a mind as that of Burke, than the Spartan discipline of the law 
appUed in all its rigid severity. 

In all that Mr. Macknight has said of the private character of 
Burke we fully concur. All the ordinary modes of judging of 
human nature must be fallacious if we are to question his honour 
and integrity. The nature of the gambling transactions in India 
stocks, with which the Burkes have been charged, is, we think, 
aatis&ctorily explained by Mr. Macknight, and Burke himself 
completely exculpated. The whole mystery of the pui'chase of 
Beaconsfield, and of the expenditure in which Burke indulged, is 
fully cleared up. As to the charge of his being a concealed 
Jesuit, it could only have arisen from the most vulgar ignorance 
and credulity ; but with regard to the imputation under which 
he laboured, of being the author of the " Letters of Junius,*' it is 
impossible not to feel astonishment at the quarters in which it 
obtained credence. How little must have been known of the 
qualities of Burke's intellect by those who could not rely on his 
honour and veracity! As Mr. de Quincey has justly said, ''It is 
an absolute fact that Junius has not one principle, aphorism, or 
remark of a general nature, in his whole armoury. Not in a soli- 
tary instance did his barren understanding ascend to an abstract 
tion or general idea, but lingered for ever in the dust and rubbish 
ef individuality, amongst the most tangible realities of persons 
and things. Hence the peculiar absurdity of that hypothesis 
which discovered Junius in the person of Burke. The opposition 
was here too positively ludicrous between Burke, who exalted the 
merest personal themes into the dignity of philosophic specula* 
lions, and Junius, in whose bands the very loftiest dwindled into 
questions of person and party." 

It seems obvious to us, however, that there must have been some 
sufficient cause for the unpopularity which Burke experienced more 
or less during his whole life, and for the circulation of such stories 
as those to which we have above alluded. The fault, we are 
inclined to think, was in himself, although Mr. Macknight ap* 
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pears to ascribe it to the want of aristocratical connections* 
Something might perhaps be owing to this ; but certainly not all. 
Looking only at Burke's speeches, it is impossibla to resist the 
conclusion that, in his public capacity at least, he was not a per* 
son of a very conciliatory turn of mind, and that he was more 
apt, in asserting his own opinions, to make enemies than to gain 
friends. This tendency greatly increased in the latter part of his 
life ; but it certainly existed in some degree throughout his whole 
career. Nor can it be disguised that, however well he might 
understand the character of the English people, he never fully 
entered into their feelings, but remained to the last a philoso- 
phical Irishman. He did not possess those qualities of his com* 
patriots which often ensure popularity in this country, and he 
had none of that English frankness and geniality which would 
have dissipated all suspicion as to his real character and motives 
with a people generous in its treatment of really great men. 
Even his manners in society, we fear, were not very much in hia 
favour. 

Burke was elected member for Wendover, through the influ- 
ence of Lord Verney, during the Rockingham administration, 
and made his first speech in the House of Commons on the 29 th 
January, 1766. The following is Mr, Macknight's account of an 
event which may be well called historical : — 

" It was on the 27 th of January, when a great debate arose ott 
the propriety of accepting the petition of the American Congress, 
that Burke first heard his own voice resound within the walls of 
St Stephen, and astonished the House by his command of lan- 
guage, power of argument, and extent of information. It was on 
that day, when even Pitt listened with admiration to the young 
member's maiden speech, congratulated the ministry on the 
acquisition they had made, and praised him for his ability and 
ingenuity. And Pitt might well praise the new speaker. For it 
is somewhat remarkable that, in his first speech, Burke disagreed 
with the leading members of the Eockingham ministry in the 
House of Commons, and supported the view which their lofty 
rival afterwards took in the course of the same debate. 
This was the first time in which the States had come before Par- 
liament in a federal capacity. To acknowledge such a union by 
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receiving this collective petition was regarded as dangerous, and 
the courtiers strongly remonstrated against the admission of such 
a document. The petition was presented by George Cook, 
member for Middlesex, and one of Pitt's followers ; it was there- 
fore supposed to have the great leader's countenance. By the 
administration this seems to have been considered as an open 
question. Dowdesweli and Conway objected to receive the peti* 
tion. Burke took the more indulgent view of the motion, and at 
once drew one of those profound distinctions for which he was so 
remarkable. It had been said that, to allow a petition of oon« 
federate colonies to lie on the table, was contrary to the rules of 
the House, and subversive of its authority. The presentation of 
such a petition, Burke forcibly argued in reply, was in itself an 
acknowledgment of the House's jurisdiction. Then Pitt must 
have risen, and pronounced, at the commencement of his speech 
on the same side, his encomiums on the new member, about 
which so much has been said and so little can be known. 

*' It was a proud moment for Burke. The steady fortitude of 
years was at length rewarded. His first speech had been received 
with general applause ; the gates of the temple of fame had at 
length opened, and Pitt himself had trumpeted forth his name. 
As hour after hour of debate wore away, and as Lord John 
Cavendish at midnight, to avoid a defeat, moved the order of 
the day, a little priv^ite exultation must have been felt by the 
member for Wendover, who had overcome so many difficulties, 
and now saw before him the boundless prospect of future great* 
nesH."— Vol I., pp. 216-17. 

The repeal of the stamp act by the Rockingham government 
was followed, shortly after the retirement of that ministry, by the 
revival of American taxation in a new form. Then began that 
great struggle which it was obvious to all wise observers could 
have but one result. No man understood the question, in all its 
bearings, better than Burke. In his view the taxation of the 
American colonies was not unconstitutional, as Chatham and his 
foUbwers maintained; but it was opposed to all sound policy and 
all substantial justice. All his knowledge of those colonies, de- 
rived from his connection as agent with the state of New York, 
and from other sources, led him to believe thai» they would never 
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submit to what they regarded as oppression. His speeches, en* 
fordng these views^ abound with the most splendid eloquence and 
the most convincing reasoning, and still deserve-the earnest study 
of every statesman who wishes to understand the principles on 
which government and legislation ought to be conducted. The 
question to which they relate is not likely to be revived in this 
country; but the maxims which they supply, and the political 
philosophy with which they abound, will be duly appreciated by 
all, except by those who, in the language of Sir James Mackintosh, 
" can recognize wisdom only in her robes and in her chair/' ^ 

All these great efforts have been duly chronicled by Mr. 
Macknight, along with the other speeches and productions of 
Burke ranging over the same period. Of these last we can only 
allude to his speech on economical reform, perhaps his greatesir 
e£fort both as an orator and as a statesman. Burke had pre- 
viously made a general statement of an economical plan of which 
he had given notice, and great excitement was produced on the 
subject throughout the country in favour of his scheme. ** For 
the moment,'" says Mr. Macknight, " he had become extremely 
popular. All England rang his praisea He was carried along 
with the spring-tide of this sudden agitation for economical re- 
form. Conscious of the high position he occupied as the acknow^ 
ledged leader in the movement, seeing that for once he was not 
hopelessly toiling against the stream of delusion, and feeling con- 
fident that the long parliamentary struggle would soon be 
crowned with success, his wit was at this time as playful as it 
was brilliant, and his temper more gentle than at any future 
period. Of this transient serenity in his disposition, the great 
speech, in bringing forward the motion which had caused so muc^ 
popular excitement and expectation, contained many most pleaa^ 
ing indications." The speech was made on the 11th of February, 
1760 ; and after giving a sketch of the plan proposed by Burke, 
which in substance has since been adopted, Mr. Macknight says: — 
'' The bare outline of this scheme gives, however, no idea of the 
comprehensive spirit with which it was combined into one uni- 
form system of economical reform. Still less does it give any 
idea of the wonderful variety of wit, anecdote, eloquence, and 
* Life of Mackintosh, vol. i., p. 75. .. . .; 
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poetic illustration introduced into that wonderful oration, which, 
as a whole, must be considered the most finished' and brilliant 
specimen of its author's genius. It is that which, in the smallest 
compass, displays most amply and profusely all his intellectual 
powers; the boldness and originality of his proposed reforms, 
united with the calmest and most conservative wisdom ; his vivid 
powers of representing the past in all the most alluring charms of 
the imagination ; his astonishing flashes of wit, illuminating the 
whole subject, and blazing on every side with the most dazzling 
radiance ; his ability for treating the humblest subjects of domes- 
tic and financial detail in the most fervid and brilliant language 
of .the poet; his singular analytic skill; the closeness of his 
reasoning powers ; the copiousness of his rhetoric, and the glow- 
ing fervour of his appeals to the nobler passions of his hearers. 

'^ For three hours he held his audience under his irresbtible 
spelL Ministerialists, courtiers, sycophants, sinecurists, all gave 
the most complete testimony to the orator's success. Tumultuous 
cheers and roars of laughter attended him throughout the course 
of his speech. At the close of his peroration, when he called on 
the Commons in Parliament assembled, to be one and the same 
thing with the Commons at large, and entreated them to throw 
aside the temptations of the Qovemment, to return to their natural 
home, and to incorporate themselves with their constituents — it 
almost seemed, from the simultaneous burst of enthusiasm from 
all quarters, that the race of king-friends was extinct, that the 
House had no such characters in it as Rigby and Wedderbume, 
and that there were not nearly a hundred ministerial retainers, all 
of whose political aspirations extended only to the receipt of their 
next quarter's pay/' — Vol. II., pp. 328-9. 

One cause, however, prevented the immediate success of Burke's 
efforts in this, as in other schemes of reform — the cause which is 
mentioned in the celebrated resolution of Dunning : " That the 
influence of the Crown has increased, is increasing, and ought to 
be diminished." "This resolution," says Mr. MackLight^ "ex- 
pressed in a single sentence the moral of nearly all Burke's po- 
litical history up to that hour. It pointed at once to the gigantic 
obstacle against which all his eloquence, wisdom, and patriotism, 
had struggled in vain." — Vol. I., p. 344 Punning's resolution. 
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carried as it was against the influence of the Ministry, operated 
powerfully on the public mind, and opened the eyes of many, 
hitherto blind to the dangers which Burke had long seen. Lord 
North, however, whatever his own opinions might be, continued 
to support the fatal policy of the King towards the American colo- 
niea With France and Spain combined against us^ war was also 
declared against Holland ; and, although all expectation of con- 
quering the Americans was now abandoned by every reasonable 
man, the King was still convinced that the cause for which lie 
contended was just, and stiU trusted to the protection of Providence. 
The Ministry, strong in the favour of the Crown, still presented a 
bold front ; but the day of reckoning was near at handl Cornwallis 
was forced to surrender to Washington at Yorktown ; and the 
war was ended in a manner not to be mistaken. 

Nearly five weeks after the surrender at Yorktown, a hackney 
coach was seen on a Sunday morning, the twenty-fifth of Novem- 
ber, leaving the door of Lord George Oermaine's mansion in Pall- 
MalL In this humble vehicle was the noble secretary himself, fie 
was driving, during church-time, to communicate to his colleagues 
the disastrous intelligence which had just arrived at the War Office 
in WliitehalL He first called on Lord Stormoxlt in Portland 
Place, and thence the two ministers drove to the residence of the 
Lord Chancellor in GreatEussell Street The bold Thurlow, though 
the keeper of the royal conscience, was not at his public devotions. 
These high officials jumped into the same hackney coach, of which 
the driver was at least in luck that morning, and the three ministers 
went in a body to the official residence of their chief, in Downing 
Street The easy temper which had so often buoyed up Lord North, 
amid the ruin which his policy had infficted on the country, at last 
gave way. He saw at a glance the enormity of the crimes \k4 had 
committed. He saw that no royal favour could at last shield him 
from the deserved reprobation of all future generations in both 
hemispheres. He stretched forth his arms^ and paced wildly to 
and fro, exclaiming repeatedly, in the deepest agony of mind, *'0 
God ! it is all over." • 

All was not over with the Ministry, however. For four months 
longer they maintained themselves in office, in the midst of diffi- 
,calty and perplexity ; Loixl North, out of deference to George 
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III., bebg unwilling to let in the opposition, whose first acts, on 
coming into power, would, it was obvious, imply a condemnation 
of the infatuated policy which had been so long pursued. But at 
last, even the King saw that such a state of thiugs could no longer 
last ; and, through Thurlow, requested Lord Rockingham to ex* 
plain his sentiments with regard to the formation of a new minis- 
try on a comprehensive basis. The terms proposed by Lord 
Rockingham were moderate, and included, along with a few other 
things, the acknowledgment of the independence of the American 
colonies, and the adoption of Burke's plan of economical reform. 
Afraid to accept, afraid to refuse, these terms, the King equivo- 
cated. Lord Rockingham broke off the arrangement, and his 
Majesty began to threaten to retire to Hanover. Lord North, 
alai*med at what might happen, pressed his resignation on the 
King in a manner not to be misunderstood, and the King reluc- 
tantly consented to accept it. Lord Rockingham's second minis- 
try was formed, and Burke took the office of Paymaster of tbe 
Forcea In three months from the formation of his ministry Lord 
Rockingham died, and Burke refused to remain under Lord Shel- 
bume. 

" Burke henceforth stands alone. From this time both his life, 
and his times in connection with his life, assume a new aspect. 
The hopes by which he may have hitherto been buoyed up — of re- 
deeming, by years of fruitful enjoyment in office, his years of un- 
requited labour in opposition — were soon extinguished. As they 
expired, he devoted himself only the more exclusively to great 
philanthropic objects, far beyond the routine of the ordinary 
statesman, or the estimate of any mere political success. These 
labours require impartial treatment They demand a candid, 
lofty, and respectfiil consideration. Any verdict pronounced 
upon them, from their supposed tendency to advance either Whigs 
or Tories to office, is likely to be unwarrantable. Yet they seem 
to be invested with a grandeur, beauty, and pathos, such as have 
hallowed the struggles of no other politician. Burke's sixteen 
years' exertions in the affairs of India, and the impeachment of 
Hastings ; his writings and conduct, from tbe first outbreak of the 
great democratic impulse in France, to his final attitude, while 
contemplating that spirit of change and turmoil which was then 
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coraiDg upon the nations, and has yet far from attained its final 
development ; his busy retirement, with the finstration of his 
earthly hopes, and his heart-broken and desolate old age, attended 
with all his glowing interest in the business of mankind, and all 
the overpowering brilliancy and matchless vigour of his gigantic 
intellect to the last — may, I believe, form together a noble and 
instructive spectacle, equal, if not superior in interest, to any that 
his career has yet displayed. Having endeavoured to follow him 
feithfully through the great historical scenes which have already 
been passed in review, I pause at the natural termination of the 
period with the death of Lord Rockingham, and the close of the 
American war. I hope, however, soon to resume the task, in 
itself no ungrateful labour, and reverently to accompany Burke to 
that last sad hour, when, amid the convulsive throes of agonized 
Europe, he bade to all human afiairs a loving, anxious, and eter- 
nal farewelL"— Vol II., pp. 555-6. 

Such is the conclusion of the present volumes of Mr. Mac- 
knight's work, and such the announcement of what we are to 
expect in that part which still remains untold by him of the life 
of Burke. We are anxious to part from Mr. Macknight on good 
terms ; but we must confess that we do not look forward, in a 
very sanguine mood, to the history of the concluding years of 
Burke, written on the principle which his biographer has avowedly 
adopted. It is true, as he states, that the labours of Burke, 
which he has yet to narrate, require ^'impartial treatment;" 
but such treatment we are not inclined to expect that those 
labours will receive at the hands of Mr. Macknight. What we 
expect is, a zealous attempt to vindicate all that Burke did and 
said with reference to the memorable events amidst which the 
latter portion of his life was passed ; and an unfair treatment of 
those who were the objects of his hostility, or who even differed 
from him in opinion. All the faults which we have pointed out 
in the part of the work now before us, are too likely to appear in 
an aggravated form in that portion which is still to come. Mr. 
Macknight has enough of ingenuity to make out a case in favour 
of Burke, and to give a plausible colour to his eccentricitiea But 
in so doing, we are firmly convinced he will be unfaithful to the 
cause of truth, and will fail to render his work as instructive as it 
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might otherwise be. Nor is it a small evil that, baving brought 
so much ability and knowledge to his task, he will have fore- 
closed the subject against any other writer who might be inclined 
to treat it in a more judicious and profitable manner. If these 
expectations, however, should prove unfounded — if the proceed- 
ings and views of Burke, which are considered questionable by 
many of his strongest admirers, should be fairly examined — if 
the impeachment of Hastings should be candidly discussed — if 
the real advantages of the French Revolution should be impar- 
tially weighed — and, above all, if men who acted an independent 
and honourable part should be treated with becoming respect, we 
shall be compelled to speak in still higher terms, and with still 
fewer quaUfications, of the concluding portion of Mr. Mackniglit's 
Work, than of the volumes which we have now introduced to our 
readers. 



Art. IV.— title-books t?mt« TITLE-DEEDS ; 

OB, 

PUBLIC REGISTRATION OF TITLES SUPERSEDED. 

A GREAT cry has been raised for Law-reform generally, and 
for the reform of the law relating to real property and its 
transfer in particular. This cry has become too universal to be 
passed unheeded by. An elaborate Report has been recently 
made by the eminent and learned commissioners appointed to 
coneider the subject of registration of title with reference to the 
sale and transfer of land ; much interest has been taken in such 
Report, and considerable discussion has arisen upon the sugges- 
tions it contains. Indeed, there is no class unaffected by the 
questions mooted in that Report, from the highest to the lowest, 
— from the noble owner of the baronial hall of his forefathers, 
"with its far-extending and luxurious estates, 

""With shadowy forests, and with champains rich'd, 
"With plenteous rivers and wide-skirted meads," 
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down, through every grade, to the humble artisan, who, by 
means of his weekly subscription to the local building society, of 
a few shillings out of his toil-earned wages, erects a little dwell- 
ing for himself, 

" And, wondering man could want the larger pile, 
Exults and owns his cottage with a smile." 

All, all are interested in the preservation of the existing right of 
the English landowner to do what he will with his own, — in the 
securing the enjoyment of every estate, according to the owners 
disposition of it; in the reduction to a minimum of the expense 
and trouble attending the transfer of estates, so far as this can be 
done consistently with those rights and that security; and, in a 
decision of the question, whether or not it is necessary or ex- 
pedient that the private afifairs and pecuniary necessities of every 
landowner and every houseowner should be publicly recorded 
and made common stock to feed the idle curiosity of his neigh- 
bours and the public. As such is the interest of every class, so 
it is the positive duty of every lawyer and legislator to examine 
and consider for himself, fully and carefully, the plans of regis- 
tration suggested, before allowing any one of them to become law ; 
and to weigh well the advantages and disadvantages of each 
system proposed, and to be satisfied that the former must largely 
and inevitably preponderate over the latter, before assenting to 
the introduction of such system. 

The governing principle in every great measure of law-reform 
should be that of effecting the greatest possible amount of sound 
improvement, by the simplest means, and with the least violation 
of established rights. Most persons, however, who have thought 
upon the subject, probably agree that the advantages derivable 
from the scheme of public registration of titles, recommended by 
those of the commissioners who concurred in the Report just re- 
ferred to, will not adequately compensate for the complication 
and confusion of titles, the new and extensive restrictions upon 
the present powers and modes of limitation of estates, and the 
other evils which must inevitably attend the carrying out, or 
attempted carrying out, of such scheme. 

The proposition of the commissioners involves at the outset 
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this conclasion, that we have arrived at such a stage of moral 
retrogression that it is necessary to proclaim, by legislative enact- 
ment, that there is so little honour or honesty to be found in an 
Englishman, an English landowner, that he cannot be longer 
intrusted with the custody of the eviderce of title to his own 
domain. But have we arrived at this stage yet ? Surely not. 
At any rate, every other available means for reforming and 
simplifying the transfer of real property, and rendering titles 
secure, should be exhausted, before resorting to a measure carry- 
ing with it such a conclusion. That such means have not been 
exhausted yet, scarcely admits of a doubt; and had the powerful 
inventive faculties of the lawyers been directed, as long and as 
keenly, to the devising methods for the simplification of real 
property-law, untrammelled by the preconceived notions of public 
registration, as such faculties have been to the devising methods 
for working out impracticable schemes for such registration, some 
more satisfactory result must, we think, have been arrived at ere 
this. For many years past, as soon as any well-meaning reformer 
has set himself down to study means for the improvement of real 
property-law, he has inevitably stumbled upon the great but 
untried registration plans of those who have gone before him, and 
had his ideas so taken up with public registration, as never after- 
wards to be able either to think unbiassed by it, or to reduce it 
into a practicable measure. The fallacy with the commissioners, 
and with law-reformers generally, has been the too readily 
admitting the assumption, that real property law-reform means 
registration, and that registration must mean publio registration. 
The commissioners were, it is true, appointed to consider the 
subject of registration, and from the circumstances under which 
they were appointed, it was only natural that they should con- 
clude that the registration referred to them was public registra- 
tion ; they, therefore, very fully considered and reported upon two 
extremes — the present system of secret title-deeds, and the pro- 
posed systems of public registration. It is to be regretted, how- 
ever, that more attention was not bestowed upon the question, 
whether an intermediate system might not be introduced with 
advantage and worked with effect ? 

The plan we have to suggest has for its object the keeping 
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within these two extremes; and, considering the eminence, talent, 
and learning of the noblemen and gentlemen who have already, 
at different times, directed their attention to the question of con- 
veyancing reform, and the industry and care they have bestowed 
upon the subject without satisfactory result, it may be presump- 
tuous for us to hope for better success. If, however, we should 
only succeed in suggesting a new and hitherto un worked channel 
for the minds of those more competeut to the task, some good 
may possibly result from our labours. 

In considering the relative values of different plans for regis- 
tration, it is necessary to keep distinctly in view, the difference 
between those alterations or improvements which belong to the 
particular plan of registry itself, and those alterations of the 
general law which are common to, or admit of being engrafted 
upon, every plan of registry. Without this consideration many 
of the advantages claimed by the commissioners for their scheme 
will appear to belong to the registration part of it, but which in 
fact may be as readily effected by alterations of the present law 
without any registration at all; for instance, the public registration 
of the ownership of the fee simple in land is not necessarily con- 
nected with the abolition of tenancies in common, the virtual 
repeal of the statute of uses, the reconversion of all uses into trusts, 
or the vesting in the holder of the legal estate, power to sell and 
give a discharge for the purchase-money, recommended by the 
Report. 

In sec. 4 of the Report, it is shewn that repeated attempts have 
been made to introduce public registration, from the time of 
James the First to the present time ; and that upwards of twenty 
bills have, within the course of the last twenty years, been 
brought into Parliament for the purpose of establishing systems 
of registration, without success. In see. 5, these failures are 
attributed to the practical difficulties inherent in, or likely to 
result from, a system of registration of assurances; and the com- 
missioners infer, " that the fear that such a system would be pro- 
ductive of evils as great, or nearly as great, as those against 
which it was intended to provide, was probably the main reason 
which induced the select committee of the House of Commons, in 
1853, to pause." When, then, it is considered that, in addition to 
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thi8^ the public registrations proposed had to meet the general 
and natural distaste of the landowners to the public exposure of 
their private affairs^ involved in the introduction of such systems, 
it cannot be matter of surprise that so little way was made 
with them. 

The evils and inconveniences which must result from a system 
of public registration of assurances, in their present prolix forms, 
and the objections to such a system, are well and ably set forth 
in sections 17 to 23 of the Report The objections are of seven 
kinds, and the statement of them occupies seven sections. Not 
one of these objections, however, applies to the system of registra- 
tion we have to suggest 

The system recommended by the Report is that of public 
registration of titles. It is however manifest, upon the face of 
the Report, that this system is not free from all the objections 
urged against public registration of assurances, and will not 
effect all that the commissioners consider desirable to be effected. 

In section 40, the commissioners state that the problem to be 
solved is this : — " By what means, consistently with the preserva- 
tion of existing rights, can we now obtain such a system of regis- 
tration as will enable owners to deal with land in as simple and 
easy a manner, as far as the title is concerned and the difference 
in the nature of the subject-matter may allow, as they now can 
deal with moveable chattels or stock ?''*** '* But the question is, 
can this be accomplished ? " A careful consideration of the Report 
induces the conclusion that the plan there recommended, in spite 
of every endeavour of the commissioners to the contrary, will be 
far, very far, from answering this question in the affirmative, and 
from working out the problem there set. 

The commissioners (sections 40 and 71) assume, and correctly 
assume, '' that no plan of registration will be acceptable or desir- 
able, unless it leaves, substantially and practically, to the owners 
of land, the same powers of disposition and enjoyment, and 
means of protection and security, as those which they possess 
under the present system." A person may now, upon his death- 
bed, by means of legal uses^ settle a thousand acres of land upon 
his wife for life, or widowhood, or during the minority of his 
children, with remainder to the latter, and rest assured that by no 
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amount of fraud or collusioa on the part of the widow, or any 
trustee, or any after taken husband of the widow, by no imposi- 
tion upon or victimisation of her, by no amalgamation of interests 
by means of her marriage with a trustee, or the appointment of 
an unworthy new trustee, can the testator's children be prevented 
from taking and enjoying the property at the appobited time ; 
no trustee whatever being required. This security would, how- 
ever, be swept away, along with legal uses, by the plan of the 
commissioners. Other instances readily suggest themselves, but 
this one suffices to show that the sine qua non of the commission- 
ers is not complied with by their plan. 

A system of public registration of titles might be introduced, 
without alteration of the general laws of real property, or the re- 
striction of the present rights and powers over, and interests and 
quantities of estates in realty ; but, to perfect such a system, the 
nature and extent of the interest ol every person interested in an 
estate, must be judicially investigated, ascertained, determined, 
and recorded (registered), upon every death, heirship, testacy, in- 
testacy, conveyance, mortgage, charge, lease, settlement, and in 
short upon the occurring of every act and accident which might 
possibly affect the interest of any person already having an inte- 
rest, or which might confer an interest, upon any person not hav- 
ing an interest in the estate. Nothing short of this could make 
the system complete. A single glance is sufficient to shew that 
such a system would be so immense, the labour, time, and trouble 
involved in it so enormous, as to be utterly impracticable. The 
commissioners have evidently given it up in despair, and as the 
best substitute they could find, have proposed, not a complete 
system of registration of titles, but an incomplete system of regis- 
tration of parts of titles ; whilst by the same plan they make the 
parts of the titles proposed to be registered, namely, legal estates, 
the least important of any interests in real property, inasmuch as 
nearly all beneficial interests would be converted into mere equi- 
table and precarious righta 

In this respect they have, unconsciously to themselves no doubt, 
made their Report unfair, inasmuch as they have contrasted the 
immense difficulties of a complete system of public registration 
of the present kinds of assurances, with the difficulties of a system 
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of public registration of legal estates, after such estates shall be 
shorn of all quantity save that of fee simple, and of all numbers 
«of] holders save those in severalty, and in an anomalous joint 
tenancy, sometimes without survivorship ; and under which system 
there are to be no tenancies in common ; and what is to be done 
with regard to the ownership of mines severed from that of the 
surface land, d oes not appear. It is obvious that, in order to com- 
pare the system proposed by the commissioners with that of pub- 
lic assurance registration, the assurances to be registered should 
be simply transfers of the estate of one tenant in fee simple, in 
severalty, to another tenant in fee simple, in severalty; and 
that, as these assurances might be as simple as the registrar's 
transfers of titles, these two systems of public registration con- 
trasted in the Report differ only in name ; and that the apparent 
advantages of the one over the other, are not due to title regis- 
tration, but to the curtailment of the rights and incidents of real 
property. 

The limits of an article, however, preclude our entering into 
the details of the numerous objections that present themselves at 
every stage of the commissioners' plan ; we must, therefore, con- 
fine ourselves to a brief summary of the principal objections which 
occur to us, which are : — 

The unnecessary publication of private transactions ; and this, 
not merely as a matter of distaste, but as a cause of positive 
loss. Upon a marriage settlement the estate must be abso- 
lutely transferred to a third person, and thus the owner 
will appear to have entirely parted with his estate ; and, if a 
merchant or trader, will have his credit injured, even if the 
only interest intended to be parted with be a reversionary 
estate, for the life of a lady older than himself, to take effect 
from his decease, if she survive him. Upon a mortgage, or 
a charge of a portion, the mortgage or charge must be regis- 
tered ; and in many cases this would be total ruin to a 
mortgagor if engaged in business, as, by means of the mis- 
called private trade circulars, notice of every mortgage and 
charge would be published throughout the length and 
breadth of the land. This would operate as a serious ob- 
struction to loans upon mortgage, and would prevent many 
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mercantile men, in times and cases of emergency, from 
saving themselves by a timely loan upon mortgage of their 
estates, which, under the present system, can be effected 
without the slightest injury to their credit and reputation. 

The injustice to creditors of a system, the avowed and main 
part of the operation of which, will be the publicly and sys- 
tematically recording and holding out to the world, as owners 
of real property, peraons who will have no beneficial interest 
in it whatever, and whose apparent ownership will be, simply 
and purely, a legal fiction. 

The annoyance of unnecessary interference in private matters 
by public officers. 

The expense of registration staffs and establishments, of jour- 
neys to and from registration towns upon every transfer, and 
of proofs of identity of parties and of properties. 

The increased cost of every transfer of a small property. 

The expense, trouble, annoyance, and uncertainty, of investi- 
gations, at registration establishments, of equitable rights 
and interests, if registered ; and the complete uselessness of 
the whole system, if these rights and interests should not be 
registered. 

The same objection with regard to the suggested registration 
of leases, charges, and mortgages ; and the expense, time, 
and trouble of getting caveats removed. 

New complications of titles and interests ; uncertainty as to all 
interests save those of the bare legal estate ; and the neces- 
sity of getting in the legal estate at every step, with the con- 
sequent necessity of Chancery proceedings every time a 
trustee or representative of a trustee refuses to convey. 

The inconvenience and insecurity necessarily attendant upon 
the abolition of tenancies in common, and upon the annihi- 
lation of uses as distinguished from trusts ; and the retro- 
grade motion of taking the rights and incidents of life estates, 
remainders, and reversions, out of the cognisance of courts of 
law, in order to throw them into Chancery. 

The obvious absurdity of compelling ladies who have inherited 
their deceased parents' estate, as coparceners, to apply to a 
judge to compulsorily appoint a stranger to be registered as 
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owner, with power to sell and dispose of the eatata — (See 
sectioas 70 aad 81 of the Report) 

The objectioDS to and disadvantages of the commissioners' plan 
are therefore very serious, and it remains to be seen whether the 
advantages derivable under that plan may not be obtained by 
a system of private registration of assurances, which shall be free 
from these objections and disadvantages. 

The rude outlines of a plan having for its object the attainment 
of such a system, without necessitating the alteration of any of 
the fundamental principles of real property law, but admitting of 
|dl such alterations of those principles as, independently of the 
question of registration, may be deemed desirable, we here 
submit 

Plan for a Pbivatb Book Registrt. 

1. Title-Book. — Instead of deeds affecting real estate being 
allowed to be made upon detached skins of parchment, no future 
deed (except a lease within section 12 post) shall be operative to 
affect real property (iucludlDg in that term all hereditaments, 
both corporeal and incorporeal, and chattels real), unless engross- 
ed in the title-book of the estate.^ The title-books to be of a 
particular form and make, with numbered pages, to be defined. 
The books to be of two or of three different sizes, in order to 
allow of larger or smaller books Leing taken, according to the 
owner's requirements ; the sizes, however, being definitely fixed, 
and each size containing a certain number of pagea The books 
to be of two different titles, the one " Freeholder's Title-book," 
the other " Leaseholder's Title-book." These books may be 
manufactured under the control of Government^ with a particular 
stamp or water-mark upon each leaf, to imitate which may be 
made punishable as forgery. The leaves may, generally, be made 
of paper — some few persons will prefer parchment, and they may 
be accommodated 

Books with paper leaves will, no doubt, if properly made and bonnd, 
last as long as, or indeed longer than parchment deeds folded, but not 
bound. The expense of a paper book sufficieQtIy large to last a century 
will, probably, not be more than the expense of the parchment for two or 

^ See Section 17, post 
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three ordinnry deeds. Large family estates will require the largest 
books, and under the present system the owners of such estates have to 
pay most for parchment. With regard to bulk, the title-book for the 
largest of estates need not be more bulky than an average bundle of title- 
deeds, requiring to be abstracted. The books at Doctors' Commons, in 
which the wills are copied, will give some idea of how much one book 
may be made to contain. 

2. Authentication. — In starting the title-book for each par- 
ticular estate, the title-book must be authenticated by the seal of 
the county court, and numbered as of a certain number of that 
court's issue of title-books, and be signed by the registrar of the 
court The only entry he will require to retain in his ofl&ce will 
be that of the number inserted, and the name of the registrar, in 
order to preserve the numbers correctly. The title-books and 
such authentication to be obtained of the county court registrar 
upon affidavit, if a freeholder's title-book be applied for, that it is 
required for a particular property specified ; that no title-book has 
been yet, to the knowledge of deponent, obtained for that parti- 
cular property, or any part thereof, either alone, or in conjunction 
with any other property; and that deponent is entitled to the 
property for an estate of freehold in possession, or subject only 
to a term or terms of years, and that he holds the muniments of 
title to the estate in question, or that the muniments of title have 
been lost or destroyed, and that deponent is in possession or 
receipt of the rents and profits. Or, if a leaseholder's title-book be 
applied for, then that deponent is entitled to the property specified 
for a term or terms of years, in possession, exceeding fourteen 
years from commencement, and that no title- book has been, to 
his knowledge, previously started for a leasehold estate in the 
property in question. 

These precautions may be desirable in order to lessen the probability of 
more than one book being obtained at first for the same estate ; but the 
fraudulently obtaining several books for one estate will not affect the secu- 
rity of the title, inasmuch as at the starting of every conceivable system 
of registration, an investigation of the title prior to the commencement of 
the registry must be made before the registered owner's title can be de- 
pended upon ; and this is prominently the case in the plan of the com- 
missioners. The only paiiies who, at the commencement of the registry, 
can make a valid transfer in either a public or private registry, are those 
who can now make a valid assurance by deed. The title-book will, in fact, 
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when the first assurance is entered in it, be neither more nor leas than one 
of the title-deeds to the estate ; but, when subsequent assurances are 
entered, it will be the same in 'effect as if all these subsequent assurances 
were written upon the same skin of parchment as the first ; and after the 
usual time for investigation of titles, prior to the first registration, has run 
out, there will then in effect be only one title-deed for each estate, save on 
subdivisions and amalgamations, notice of which, however, will be, as it 
were, indorsed upon the same one title-deed, as will be presently seen. 
Security against the suppression of particular title-deeds will thus be 
obtained. 

3. A LIMITATION in point of time upon the power of multiply- 
ing original title-books to one estate will, however, be desirable ; 
and a reasonable one will be, that, after five years, no original 
title-book shall be granted except upon application to the county 
court judge, in court, and upon satisfying him that no previous 
title-book has been started for the estate in question, in addition 
to the affidavit previously required before the registrar ; and, after 
ten years, an additional proof may be required to the satisfaction 
of the judge, that the party applying is entitled to the title-book, 
and accounting for the delay, after notice to such parties as the 
judge may think proper. 

This section only relates to the commencement of registration for each 
particular estate, that is, the starting the registry. As owners will be at 
liberty to apply for their title-books as soon as they please, it will only be 
from their own negligence if this section, mild as it is, ever affects them. 

4 Subdivisions of Property. — On subdivision of an estate 
after registry, a new title-book will be required for the subdivid- 
ed part, to be distinguished from an original title-book by being 
called " Supplemental Freeholder's Title-book,'" or " Supplemental 
Leaseholder's Title-book," and to be obtainable from the county 
court registrar upon production of the original title-book, bearing 
a notice, signed by the owner having the custody of it, and wit- 
nessed by a solicitor, to the effect that the subsequent title to the 
part of the premises to be speciBed, is continued in a supplemental 
title-book. At the end of this notice the registrar must insert 
the number of the supplemental book, the name of the county 
cotirt, sign it, and impress the seal of the court The supple- 
mental book will commence with a notice to the effect that the 
title is continued from title-book No. of the county 
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court of , and be dated and mgned, and sealed by 

the registrar, and then handed, with the original title-book, to 
the party who produced the latter; and then the first assurance 
to be entered will, generally, be the conveyance from the owner 
who signed the notice in the original title-book. A similar course 
will be taken when an original title-book becomes filled up, but 
this need happen but rarely. 

This section applies to subdivisions by deed, and partitions under orders 
of the Court of Chancery. On subdiyisious by will, the devisee will not 
require a distinct book of title, until a document relating only to the sub- 
divided part of the estate requires to be entered. It will be seen that the 
Registrar has nothing to do with the transfers or other assurances entered 
in the books ; all he has to do with is the issuing the books, so that once 
a title-book is obtained, if no subdivision be made, it may not be necessary 
to have recourse to him again for centuries. 

5. Long Leases. — ^The grant of a building or other lease, not 
within section 12, and not being a mining lease within section 6^ 
shall be deemed a subdivision of the estate under section 4 ; and 
such lease will be engrossed in duplicate, one in the landlord's 
book, and the other for the tenant, in a supplemental lease-* 
holder's title-book to be taken for the occasion. 

We have thus assimilated the practice as to leaseholds with the present 
practice. The simpler plan would be to pass over leaseholds in silence, in 
which case no leaseholder's title-book would be noticed in section 1, and 
the present section would be omitted. The effect of this would be that 
every under-lease, and every assignment of the lease, must be entered in 
the freeholder's title-book, and he would thus always have notice of who 
had become assignee of the term, and liable for the rent and covenants ; 
and this plan can still be adopted if required. We have treated these 
leases as subdivisions, in order to adhere as closely as possible to the pre- 
sent practice, and that the freeholder may not have his title encumbered 
with the numerous assignments and under-leases which may be made ; sd 
far, however, as the general plan of the register is concerned, it is imma- 
terial which of these two coui*ses is adopted. It will be seen by section 12, 
that the present section does not apply to short occupation leasea 

6. MiNEa — Under the present law, after land has been sold ex^- 
cepting the mines, or after the sale of mines in fee, or for a very 
long term of years without the surface land, the mine-owner may 
lie bye for a century or two, and then exeit^ise his right to the 
mines. The system of private registration now proposed| does 
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not necessitate any alteration in this respect, but admits of a re- 
striction upon the mine-owner as to time, if required. If no 
alteration be desired, then upon any future severance of the 
mines, it maybe dealt with as a subdivision of the property under 
section 4, present mine-owners being allowed to obtain a title- 
book for their mines as a separate estate ; but if a restriction be 
thought desirable, it may be imposed in either of two ways — one 
by requiring the mine-owner's documents to be engrossed in the 
surface owner's title-book, without allowing the mine-owner a 
separate book ; the other by allowing the mine-owner a separate 
book, but requiring him to enter up notice of his title in the sur- 
face book, say every thirty years. 

7. Amalgamations. — Upon an owner becoming entitled to two 
or more estates held under separate titles, he may, if he desire to 
do so, amalgamate the titles by means of a similar process to that 
mentioned in section 4 ; the notes of the amalgamation being 
entered at the end of the last assurance then in each book. 

This section must be optional, as it is very frequently important to keep 
titles to different estates distinct, in order to fiicilitate separate dealings 
with each. 

8. WiLLa — It may be provided that wills shall not affect bona 
fide purchasers for value, from or through heirs, without notice 
after two years from the death of the testator, unless registered 
in the probate court, or in the title-book of each estate affected 
before the completion of the purchase ; nor affect bona fide pur- 
chasers for value, from or through heirs, after ten years from the 
death of the testator, either with or without notice, unless regis- 
tered in the title-book before the completion of the first purchase 
for value after such ten yeara Where the will has been proved, 
it may be made sufficient registration of it in the title-book, to 
enter a note of the dates of the will and probate, such note to be 
signed by a solicitor, in order to have some guarantee that the 
note is correct, and that the will affects the particular estate. An 
heir, or volunteer through him, selling under an incorrect assump- 
tion of intestacy, must, however, be made responsible to the per- 
sons claiming under the will for the value of the estate sold. 

There is at present great uncertainty in titles by descent, for want of 
some protection to purchasers against latent wills ; the cases in whidi i]>- 
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testacy can be positively proved being very few. A provision to the 
effect of this section would remove most of this uncertainty, and be an 
improvement of the law, but it is not necessitated by the registry now 
proposed. 

9. Descents. — Another improvement, with regard to titles by 
descent, may be here introduced, by giving persons, claiming by 
descent, liberty to apply to the county court judge, and, upon 
proof to his satisfaction of the matters of pedigree desired to be 
established and recorded, to obtain an entry in the title-book, 
under the seal of the court, of the facts found ; which entry may 
be made prima facie evidence in all courts. 

10. NoTiCR — Every entry in the title-book to be universal notice 
of such entry, so far as the title to the property comprised in such 
book is concerned. Of course, where a supplemental title-book 
has been procured, no document entered in the original book, 
after the notice of the subdivision of the property, will afiect the 
title to the part of the estate carried to the supplemental title- 
book. 

11. Bankruptcy, &c. — No bankruptcy, insolvency, judgment 
lis pendens, order, or crown debt, shall affect an estate as against 
bona fide purchasers for value, without notice, prior to the time 
of its entry in the title-book, if entered within two years ; nor 
whether with or without notice, if not entered within that time. 

12. Occupation Leases. — Leases, agreements for leases, and 
agreements operating as parol demises, at rack-rent, for terms 
not exceeding fourteen years from the time of making, where the 
possession accompanies the document, may be safely excluded 
from the register ; as purchasers can inform theuiselves of them 
by means of the tenants. This section should be extended to 
assignments of, and sub-demises under, leases within this section, 
notwithstanding that the estate may have become improved in 
value. 

13. Contracts. — In order to prevent the necessity of register- 
ing contracts, intended, shortly after the time of their being en- 
tered into, to be executed by deed, and, at the same time, to 
prevent titles being permanentlj^ affected by unregistered agree- 
ments, no agreements under hand only (save those included in 
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the 12th section), shall operate to affect real property, unless 
registered within a year from the making thereof. 

The present law prevents these agreements from affecting purchasers 
without notice ; it is not necessary, therefore, to make any provision as to 
agreements registered within the year. 

14. Copyholds are of course excepted from this registry. 
This tenure has been too much improved already, or it would 
have disappeared long ere this. It is, however, gradually, though 
slowly, diminishing under the Enfranchisement Acts. Legisla- 
tion should be directed to the annihilation of the anomaly, by 
facilitating enfranchisements by the tenants ; and not to the im- 
provement of copyhold tenure. 

15. Attestation. — In order to attain to some degree of regu- 
larity in the title-book entries, and to have their management 
somewhat under the control of responsible officers, every docu- 
ment and notice entered in a title-book may be required to be 
attested by a solicitor. Solicitors will be liable to be struck off 
the rolls, and may be made otherwise punishable for any mal- 
practices by them, or in which they may be implicated, with 
reference to any title-book, or any entry therein. 

It must not, however, be supposed that this will give to the profession 
any advantage over their present position, or over the position they would 
be placed in by the scheme of the Commissionera, if that were introduced. 
It is superfluous to mention that landowners do not now prepare convey- 
ances or legal notices without recourse to their lawyers. Under the sug- 
gested plan of the Commissioners, the work, and therefore the profits, of 
the lawyers would be increased. The height of perfection aimed at by 
the Commissioners, is that of making land as easily transferable as stock. 
In a practical point of view, their own report shews this to be merely a 
visionary impracticability. It has, however, served as an election cry, and, 
like many other election cries, is but a delusion — a trap to catch a sun- 
beam — a lure for the votes of free and independent electors. Even stock, 
however, cannot be dealt with without a stockbroker ; that is, a person 
learned in the usages or laws of the Stock Exchange. It matters not by 
what name the agents are called ; there must always be work for the 
lawyers. Under the Commissioners' plan, expensive staffs of registrars 
and their clerks must be established throughout the country, to attend to 
a small part of the work — namely, the entry of such transfers of legal fee 
simple estates as may be brought to them ; some one must bring them ; 
some one must get up the necessary information and proofs : some one must 

VOL. V. NO. IX. G 
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pay some attention, and devote some time, oare, and trouble to the unpro- 
tected intei'ests, the eqaitable estates, cestuis que trust, femes covert, infants, 
creditors, lunatics, etc., etc. Gentlemen engaged in business, in mercan- 
tile pursuits, cannot afford the time required to learn the details, or to work 
them out if they learn them ; and, as a matter of pecuniary gain to them- 
selves, must pay some one else to do this for them, in the same way that they 
pay the managers of the other different departments of their pursuits and 
businesses. A violent change may be effected, but every thing soon settles 
down to its regular course, and all classes, including the lawyers, must be 
paid for their share of the work of the great community. Progress, im- 
provement, and progressional development, it is, however, the interest of 
the community to promote. The interest of the community at large is the 
true interest of every section of it, and therefore of the section called legal ; 
and although a nervous lawyer may now and then be found, who fears he 
is about to be ruined at once, the thinking part of the solicitors know very 
well that their work cannot be annihilated by a single enactment. An a(!t 
might as well be passed prohibiting war upon earth ; and each, alike, would 
have to wait until the millennium, or the seventh age of the transcen- 
dentalists, before it could come into operation. The scheme of the Com- 
missioners will fail, because, and because only, it is not unmistakeably 
calculated to benefit the community at large. Every other scheme for 
real property law reform, must ultimately stand or fall by the same test. 
To return, however, to this 15th section : Under it the solicitor will be do- 
ing simply the work that must be done by some persons other than the 
owners, the generality of whom will be incompetent to the task ; in the 
same manner that a stockbroker performs his duties for others, and a re- 
^strar his ; and a solicitor, acting under his responsibility to the 
court and to his client, is as much to be relied upon as, if not more 
than a district registrar with his irresponsible staff of clerks. 

16. Alterations of, or tamperings with, title-books ; altera- 
tions or erasures of any entries after signature, and the removal 
of leaves, may be made punishable as forgery. 

The substitution of leaves is provided against by the stamp or water- 
mark upon each leaf ; see sec. 1, ante. 

17. Custody.— Subject to the rights, under the 18th section, 
of parties interested, the ustody of the title-book to each estate 
may well be left to the persons who would, under the present 
system, be entitled to hold the title-deeds. This aflFords the basis 
for a provision to prevent the confounding of a subdivision of pro- 
perty under sec. 4, with a mere subdivision of extent of interest ; 
so that no alienation, short of an estate of freehold for life, or for 
a larger estate, taking effect in possession, or subject only to^ 
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terms or a term of years (and which alienation would thus con- 
fer the right to the custody of the title-deeds, if it extended to 
the whole of the property, instead of to a part only), will amount 
to a subdivision under sec. 4 ; but without prejudice to sections 5 
and 6. Thus the title-book of the owner of the first estate of 
freehold, will always be the title-book of the estate for all parties 
save leaseholders and mine-owners, who have obtained a sepa- 
rate title-book, under sections 5 and 6. 

18. Inspection, &a — Every person having an interest in the 
estate, may have conceded to him the right to inspect the title- 
book, and, by his solicitor, to place in it any assurance of his in- 
terest he may require to make or have entered ; also to have ex- 
tracts furnished him ; also to have the title-book produced in 
support of his title, as occasion may require, upon payment of 
the costs of the solicitor of the party having the custody of the 
book, and a fee towards the expense of the book upon the inser- 
tion of a document Such right, if refused, to be enforceable 
through the county court, upon application to the judge, and 
upon shewing interest, and that the application is made bond fide, 
if inspection and extracts only be required ; and upon also shewing, 
where an entry is required to be made, that it is a reasonable and 
proper one. In practice the inspection of documents is performed 
by the solicitor ; this right, therefore, may be extended to solici- 
tors ; and, as purchasers are interested as soon as they have en* 
tered into an agreement for purchase, and creditors are interested 
as soon as they have obtained an elegit, or as soon as twelve 
months have elapsed from their registering a judgment, the right 
should be extended to them. 

Beyond this it is not necessary to go ; and there cannot be any valid 
reason why registration should be made a means of publication of the 
contents of assurances to persons not having the slightest interest in 
them. 

19. Secondary Evidence. — If a title-book be lost or destroyed, 

extracts, examined and certified by a solicitor, may be rendered 

admissible evidence of the contents in favour of every one, save a 

person who may have wilfully destroyed the book. 

This rule would, on the one hand, enforce care in the safely keeping 
the book of title by its custodian, and, on the other, prevent parties inte- 
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rested in an estate, and not having the book, from being injured by its 
destruction, as they could obtain extracts from it as soon as they acquired 
their interests; and, in addition to this, as solicitors generally retain the 
drafts of all instruments prepared by them, the practice would be readily 
introduced of examining and certifying the draft copy, upon the insertion 
of each document in the book. 

20. Enrolments. — Disentailing deeds and other deeds requir- 
ing enrolment in general registers, may, so long as those general 
registers are retained, be enrolled upon a copy, certified by a 
solicitor to be a true copy, being sent to the enrolment office. 

21. Stamps and Seals.— The documents may be stamped by 
adhesive stamps. With regard to the sealing the deeds — as it 
will be desirable not to raise the surface of the leaves either 

.by wax, wafers, or embossing — ^an improvement upon those methods 
of sealing will be the use of a similar stamp to that in use at the 
Post-office for stamping letters. It will only require the word 
"sear' upon it, and will be very inexpensive. 

22. Loans upon deposit of title-books may be effijcted in the 
same manner as they are now upon deposit of title-deeds; and (in 
the words of the Commissioners), " it can hardly be doubted that, for 
the security of those who advance money under such deposits, the 
assurance that there could only be one title-deed to the property 
pledged, would be of much importance." Loans upon mortgage 
of equities of redemption, and other equitable interests, will also 
be facilitated on account of their increased security, all of them 
being registered in the title-book of the estate; second mortgagees, 
and mortgagees and purchasers of equitable estates generally, 
will be guaranteed against being postponed to subsequent encum- 
brancers, obtaining the legal estate, as'no subsequent encumbrances 
can be effected without notice of the prior dealings; and thus 
the number of cases forming exceptions to the maxim, " Qui prior 
est tempore potior est jure/' will be considerably diminished. A 
great advantage is here gained over the plan of the Commis- 
sioners. In the first paragraph of sec. 89 of their Report, they 
admit that their plan " will not directly tend to make equitable 
or secondary estates more marketable than they now are.'' It 
would, in fact, make them much less so ; but even the admission 
made is a grave one, in a plan which would considerably increase 
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the already large proportion and great importance of equitable 
or secondary estates. 

23. Maps are the best evidences of identity of parcels ever yet 
devised; they can, of course, be as readily copied upon the pages 
of the title-book, as they are now upon the parchment deeds, 

24*. Simplifications. — Assurances will be shortened and sim- 
plified by the disuse, to a great extent, of historical title recitals, 
which will be rendered unnecessary, on account of the prior 
assurances being contained in the same title-book; and, by the 
abolition of covenants for production of title-deeds, every party, 
really interested, having a legal right to production, enforceable 
in the readiest and simplest manner, without a covenant 

25. Further Simplifications. — Assurances may be further 
shortened and simplified to a very great extent ; several plans have 
been suggested with this view. The most feasible appear to be 
those having for their object the giving, by legislative enactment, 
implied covenants, powers, and provisions for those now generally 
inserted in the various documents relating to real estate. They 
will act, however, indepiendently of each other, and entirely 
independent of the question of registration. Every provision will 
require the most careful consideration. Our space forbids our 
entering upon the discussion here; and, although the system of 
registry we have proposed presents great facilities and strong in- 
ducements for the introduction of these further simplifications, 
they are not necessary in order to the introduction of such system. 

26. Titles, shortening time for investigation of, — When we 
first sketched out our plan, we inserted the provision, which will 
be found in the note below,^ for shortening the period over 
which the investigation of prior titles should be extended ; and, 
if it be desirable to shorten such period, we think such provision 

^ If it be desirable to shorten the time for the investigation of titles, 
this may be done by a clause saving purchasers from all claims and inte- 
rests, unless such claims and interests, or the documents under which they 
arise, have been dealt with or noticed in the title-book within thirty (or 
forty) years ; so as in effect to require old claims to be re-entered up like 
registered judgments. A simple provision to this effect may be made to 
take an immense stride in the direction of lessening the trouble and ex- 
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will be found simple and effective for the purpose ; and it is as 
safe as any hitherto recommended. We have, however, come to 
the conclusion, that the policy of attempting by any means to 
make the period less than sixty years is, at least, very doubtful ; 
and that it cannot, by any plan yet proposed, be attained with- 
out curtailment of the right of disposing of property for estates 
less than the fee, or weakening the security of enjoyment of such 
estates as disposed of. Even the plan of the Commissioners, 
much as they have prided themselves upon its effect in shorten- 
ing titles, and many as are the rights they have shewn themselves 
willing to sacrifice for its attainment, would not shorten the pe- 
riod for investigation of titles one single year. In their raid 
against -legal estates for life, pur autre vie, in tail, &a, and 
against tenancies in common and in coparcenary, they appear to 
have overlooked some of the effects of terms, and have admitted 
to their registry, leases. This one simple item would upset the 
whole of their elaborate and complicated superstructure ; and by 
it we may perceive that the Commissioners' plan would carry us 
so completely round the world, as to leave us just in the very 
spot from which we started, but with the addition of the trouble, 
vexation, complication, and expense incurred in the voyage. How 
could the necessity for investigation of prior titles be avoided, 
when leases, both in possession and reversion, would be allowed to 
be granted for hundreds of years ? Out of these leases estates 
for years commensurate with certain lives could be created ; and 
once a lease should be granted it must be subject to the usual in- 
cidents of a lease, and to the questions which would arise upon 
every devolutiou of the term ; so that, in fact, while the scheme 
would exclude all the usual and known limitations of legal free- 
hold estates, it would admit as cumbersome a system of limita- 
tions upon new and untried registered leasehold interests. 

pense of investigation of titles. It wotdd, in effect, be tantamount to the 
stipulation, so commonly introduced into conditions of sale, that no objec- 
tion shall be taken to the title prior to a certain date ; but with this ad- 
vantage, that it would not only operate as against the purchaser, before 
completion, but would operate in favour of the purchaser, and against all 
the world, directly after completion of his purchase. This section, however, 
does not necessarily belong to the registration plan. 
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The Commissioners have tried to accomplish two things totally 
incompatible the one with the other — the annihilation of all 
estates short of the fee ; and the indulging landowners in their 
English notions of estates less than the fee. Several plans have 
been adduced which show that the shortening tha period for in- 
vestigation of titles may be readily effected ; but in all of them 
it is at the expense of life and other estates less than the fea 
The notion of settlements has, however, become too deeply rooted 
in every English landowner's mind to submit to this ; and this 
notion is not confined to the rich and the great ; for there is not 
an artisan who becomes his 0¥m landlord, that does not require 
to tie up his little estate, upon his death, for the life or widow* 
hood of his wife, the minority of his children, and, perchance, 
during the life of a child upon whose discretion he may not be 
able entirely to rely. 

Nothing can be more simple than an ordinary conveyance from 
one tenant in fee to another tenant in fee, under the present law. 
(Of course we do not consider covenants for title part of a con- 
veyance; they form extraneous matter which there ought not to 
be, and never ought to have been, any necessity to insert) It is 
only when landowners voluntarily alienate their land for less in- 
terests than the fee that titles become complicated ; and this 
would remain under the Commissioners' system, and again, their 
registration of the fee would not shorten settlements a single folio. 

For the sake of a few pounds saved on the investigation "of a 
few titles where the legal fee had been left untrammelled, they 
would render precarious the bulk of the titles to the landed 
estates of the kingdom. In order to make purchasers safe they 
would render every one else insecure. In reforms we are too apt 
to run into extremes. A notion was started that innocent pur- 
chasers should be protected ; some safeguards were accordingly 
thrown around them; further protection was demanded, and, 
from time to time, the starting-point of caution has been more and 
more disregarded, until, at length, it would appear that no other 
interest than that of a purchaser is to be considered. It should, 
however, be remembered that if innocent purchasers, who can 
generally take care of themselves, require protection, innocent 
children, who cannot take care of themselves, should also have 
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some protection vouchsafed them; and so long as a testator is 
allowed to say that upon the death of his child, without issue, 
some other child or person of the testator's nomination shall take 
the estate, so long must the investigation of the prior title be 
carried back for at least sixty years; and we have never yet 
heard or read any valid and sufficient reason for attempting to 
restrain an Euglishman from thus disposing of his estate. 

The plan of registry, the outlines of which we have endeavoured 
to present, though very simple, would at once give most of the 
advantages of public registration of titles, and of public registration 
of assurances, without their evils or inconveniences, and without 
necessitating any of the sweeping, experimental, alterations in 
our real property law, involved in the plan of the Commissioners. 
Titles would be made safe ; assurances would be shortened and 
simplified ; loans, upon both legal and equitable estsites, would be 
facilitated and secured ; private affairs of private persons would 
not be ruthlessly published to the world ; coparceners and tenants 
in common might still undisturbedly enjoy their legal rights and 
privileges; the securities afforded in settlements by legal uses 
would remain as firm as ever ; suppression of title-deeds would 
be prevented without the aid of new and expensive registration 
staffs and establishments; gentlemen might still transact their 
conveyancing matters without travelling miles to a registration 
office upon every transfer ; equitable interests would be rendered 
surer instead of more precarious; assurances and titles might 
also be further shortened and simplified, as well, and to as great 
an extent, under this as under any other system ; in short, every 
improvement that could be required by the fastest, wildest, law- 
reformer, might be engrafted upon a plan, in itself and of itself 
the least revolutionary, and requiring the least amount of change 
or experiment of any system of registration that has yet suggest- 
ed itself. 
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Art. v.— points FOR CONSIDERATION IN CONNEC- 
TION WITH THE INDIA BILLS. 

No. I. LORD PALMERSTON'S BILL. 
No. II. LORD DERBY'S BILL. 
No. IIL TERTIUM QUID. 

HAVING resolved that the government of India shall be 
transferred to the Queen, we have to provide for its ad- 
ministration. 

First, then, of the predicament, which is somewhat of this 
sort : — ^The possession of a large separate empire, upon the pre- 
servation of which the prestige of Great Britain depends — ^the 
materials of which are such, that you cannot, as in the case of 
the colonies, remit to it its own self-government, nor allow of the 
introduction of its direct representation in parliament; so that 
you are compelled to relegate power to the Crown, which may 
have the effect of investing the Crown with a degree of influence 
inconsistent with the balance of the powers of the constitution of 
the realm. 

The problem is now to provide an administration which shall be 
free from these consequences, and unattended with the evils 
which have been found to be incident to the double government 

It is conceded that the supreme government must be in the 
Crown and Parliament — that the chief executive oflicer must be a 
secretary of state — and that, for the variety of interests, of know- 
ledge, of legislative skill, of financial ability, and local executive 
energy, there must be a council. 

Why should we not walk in the paths of the constitution ? 
Why not use the Privy Council, which the Queen can, by the 
rightful exercise of her prerogative, reinforce with every special 
aid that is requisite, fairly compounded of provision for a duo 
regard to British interests, Indian interests, and the common inte- 
rests of both ; of British knowledge, Indian knowledge, and the 
common knowledge of both ; of British justice and legislation, 
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of Indian justice and legislation, and justice and legislation com- 
mon to both ; of British finance and works, Indian finance and 
works, and finance and works common to both ; and yet pre- 
serve a due distinction between the British state oi thmgs and 
the Indian state of things ? 

To do this, two plans are put forward, both of which suppose 
a secretary of state chief of executive afiairs and member of the 
cabinet, subject to parliamentary control, assisted by a council 
composed almost exclusively of Indians. 

Both schemes appear to be constitutionally anomalous and 
practically defective ; to preserve, in some measure, the evils of 
double government, to keep British statesmen unconversant with 
Indian afiairs, and not to get rid of the evils of patronage, the 
vacillation of policy, the inattention and indifference, the official 
mismanagement, delay, and miscarriage, which are the objects of 
the special contrivauce. 

Why should we not follow out the general scheme of our con- 
stitution, and avail ourselves of things as they are ? 

Why should we not use the Privy Council, the high depositary 
of administrative executive functions ? 

Already we have in the Privy Council, in the form of a cabinet, 
an administrative committee, charged with all matters of high 
policy, without, it is true, an assistant force to do its special work ; 
a committee of public instruction, charged with the cognizance 
of the means of education ; a committee of judicial matters, 
charged somewhat with the cognizance of Indian tribunals and 
Indian law (wholly, with appeals); a committee of trade and 
"plantations,'' which, but for the exception hitherto made, should 
include India^ as well as the rest of the colonies and dependencies 
of the empire. 

Now, the solution of our difficulty in this affair of the Indian 
government, as well as in the establishment of a department of 
justice, and the getting rid of many anomalous boards and offices 
(nests of patronage and irresponsibility), is the revival, or rather 
development, of the appropriate constitutional administrative 
functions of the Privy Council, and the appropriate executive 
functions of the ministers, secretaries of state, duly assisted in the 
former case by adequate and well-organized bodies of councillors^ 
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and officers of record and advice; and in the latter case by 
ministers and heads of departments. 

If the circumstances of India require that its matters of any 
kind should be kept distinct, that may be done by having a dis- 
tinct (not distant) local habitation, distinct special officers, and 
distinct records ; by a distinct sub-committee for Indian affairs, 
consisting of members of the above committees, with a special 
assistant secretary. 

A mixed body of British and Indian statesmen, acting together, 
-would enrich our public men with appropriate knowledge, and 
render the Indian statesmanship somewhat more comprehensive. 

The passing of the different parties of the state through this 
course of statesmanship, would have the like effect on parliament 

While the policy of India would be as stable as that of the 
rest of the kingdom, which, according to all modem experience, 
has changed only in the order of progress. 

Doubtless, to enable our public departments and our parlia- 
ment to discharge their functions, both require internal reforma- 
tion, partly by supplementing them with agencies for services at 
present unprovided for, partly by a better organization of the 
forces which they have, and partly by a more systematic recorda- 
tion of the claims upon them, of the transactions which arise out 
of those claims, and the final acts by which the public are affected. 

It is not sufficient to regard merely the chiefs, their relations 
and responsibilities ; it is necessary to regard also the subordinate 
means which are assigned to enable the chiefs to be conformable 
to, and efficient for their purposes. 

We must remember, that whether we will or not, Indian 
affairs must come before parliament, and must be decided upon 
by the intervention of British statesmen ; and that the governing 
body of India, both in India and at home, without such sanction, 
will be hesitating and halting in its work, and produce but nega- 
tive effects, though w^ith probably a large admixture of excellent 
service. 

The gist of the problem is the union of the two systems, in 
such a form and degree as not to mar either of them ; and this 
effort is not the result of choice, but from the very nature of the 
case must be undertaken. 
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No doubt, Eaglish statesmsn are ignorant of Indian matters, 
and Indian statesmen are too exclasively Indian. This, like the 
Indian matiny, is a disagreeable /ai^ accompli. So it is, and we 
must endeavour, by some transitional arrangements, to pass as 
rapidly as possible through this state to a better one. 

It would seem that these transitional arrangements shouli 
comprehend British as well as Indian affairs. 

And it may be done with the least departure from existing 
constitutional arrangements, and with the greatest probability of 
returning early to a normal condition, by having recourse to the 
Privy Council 

Such an arrangement would be exposed to the wholesome 
influence of public opinion ; while this new bureaucratic arrange- 
ment, half concealed from the public eye, and but occasionally 
brought under public discussion, would be at one moment ne- 
glected, and the next, from very impatience, pushed forward too 
precipitately. 

The consideration which presses with most weight on the objec- 
tors to the amalgamation of the Indian supreme government, 
and the British supreme government, is the fear that the influence 
of the Crown, by means of- Indian patronage, will preponderate in 
home afiair& 

It would be odd to give to an administration the powers of 
government without the means of exercising those powers ; to 
impose responsibility without the choice of instruments by which 
the objects of responsibility may de fulfilled. 

The free exercise of patronage has been abused every where. 
We are imposing restrictions by requiring that the subjects of 
patronage shall have the possession of adequate qualifications. 
We may proceed further. By duly organizing our oflSices, we 
may more easily assign to functions persons specially fit for them ; 
by augmenting the responsibilities of oflSicers in every grade, we 
may give to them a common interest in the fitness of their assis- 
tants and their colleagues, and indeed of their chiefs also. Having 
done this, we may give to each chief in each grade in the hier- 
archy of offices, the choice of his own immediate assistant, with 
the approval of the higher chiefs ; and by varying the rule of 
promotion, so as to compound it partly of special merit of a 
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general kind^ partly of special merit of a particular kiad, and 
partly of seniority, sustained by a creditable performance of the 
duties which have fallen to the lot of an officer, we may reduce 
the evils of patronage to a minimum degree. 

If, also, we introduce the principle and practice of courts-martial 
in a sort of courts-official, we may secure a high average of 
qualification and performance, and the rest must be left to that 
distribution of faculties which Providence has made among man- 
kind, and to that spirit of generosity amongst us all (infused by 
the same creative hand), which disposes us to recognize and 
advance superior special merit, that has energy to make good its 
ground when opportunity is affi)rded. 

To afford that opportunity should be a principal object of our 
institutions, as it is the salt whereby the effects of routine are 
prevented from becoming deleterious. 

Some fear that the aristocracy will take all the patronage to 
themselves, and exclude the middle classes. If there be a ten- 
dency this way, and there can be no doubt of it, the battle must 
be fought, not evaded ; and the right way to fight the battle is 
to insist upon a fairer composition of the peerage, a fairer com« 
position of the government, a fairer means of winning distinction 
in public life ; that there shall be no place without a serviceable 
purpose ; that service shall be assigned to qualification of the 
practical sort, somehow or other in a proper way proved ; and 
that all the services shall be organized, so as to provide both for 
extraordinary and ordinary services in due degree. 

Some fear that we shall become mixed up with Indian finance. 
This is unavoidable ; but the mischief may be counteracted, and 
Lord Palmerston's schetne frankly meets it. He requires^ for 
some transactions, not only the Queen's sign-manual, but the 
counter-signature of the Chancellor of the Exchequer, and the 
.Chancellor of the Exchequer is to appoint an auditor. 

In point of fact, the government is to be transferred to the 
Queen ; it will only be as constitutional monarch, whose acts of 
state must be performed through her ministers, and sanctioned 
by, or subject to, the sanction of parliament. And if that be so 
the nation is committed to the work, and must pay out of one 
purse or the other — out of the Indian first, and if that fail, out 
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of the British. If we accept the prestige^ we must accept the 
responsibility also : bat being forewarned, we may forearm. 

Let India, then, be at once and irankly treated, in the modified 
way we propose, as an integral part of the empire ; let it be 
governed by the same supreme government; let the same cabinet 
preside over its administration in chief; let the secretary of state, 
to whom its executive affidrs are assigned, have the same execu* 
tive force as other secretaries of state have ; and let the commit* 
tees of privy council, and the subordinate special ministers, be 
charged with the same duties, in regard to India^ as they are in 
regard to the other divisions of the empire. If their force be in* 
adequate, develop it; if their routine be slow, quicken it; if 
their views be narrow and superficial, enlarge and deepen them ; 
if they are at present unfit for the service, make them fit ; recog- 
nize the evil and conquer it. 

It is a stupid, weak sort of action, and the cause of much of the 
evil that exists, to evade the difficulty. 

The other day we watched a debate on a financial matter, in 
which four or five chancellors of the exchequer took part, with 
great public advantage. If we would have statesmanship on 
most matters, we must include* all kinds of public service in our 
regard, and give to the ins and outs in turn the incidental train- 
ing both of office and of opposition. 

If our statesmen were compelled to think at once of British 
and Indian interests, they would be taught by the considerations 
common to both, and by the broad contrasts of difference between 
them, the essential conditions of their subject-matter, and the 
true scope of British policy. 

With statesmanlike leaders in parliament, would come states- 
manlike members of parliament ; and public opinion, which is 
ever in advance, would readily give its aid through the interven- 
tion of the press, and subdue the factious tendencies of party men. 

In this view we deprecate the disintegrating of our constitu- 
tional arrangements, and claim the obviation of the objections 
which have given rise to the peculiarities of the schemes of Lord 
Palmerston and Lord Derby, by modified arrangements at once 
adequate to the purpose in view, broad and comprehensive. Let 
us have one sovereign, one parliament, one administration, one 
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council of state, one executive force modelled after the same 
fashion, and because so modelled and aided by the same assist- 
ances of all kinds, and subject to the same external influences, 
acting in singleness of spirit and effective oo-operation with each 
other. 

This Indian government question opens out to view the enor- 
mous deficiencies of our official system in all its leadmg branches, 
and explains how it is that our governments are never conform- 
able to, and efficient for, their purposes ; nor able to accept new 
duties of an analogous nature, nor encounter any extraordinary 
work, nor affi>rd any effective responsibility. 

If our system had been in a fair state, Indian matters had not 
been as they are ; and the project of incorporating its adminis- 
tration with the general administration of the country, even with 
the needful special modifications, had been an easy task. 

The wise course would be to consider well the state of the 
parent tree before we engraft new branches thereon, after the 
fashion of the projects before parliament, or any project ; other- 
wise our fate may be to find the new destroys the old. Let us 
first look at the state of the higher official organization of Great 
Britain and its needful developments, before we complete arrange* 
ments which we cannot readily alter, and which, to be effective, 
must be skilfully adapted to the other parts of our systeno. 

Evade the difficulty we cannot ; it will be prudent resolutely to 
meet it, but yet without rash precipitation and an unstatesman- 
like contemplation of momentary predicaments and influencea 
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Art. VL— elective PUBLIC FUNCTIONARIES. 

WE have no concern in this place with the political proceed- 
ings of the times, the measures brought before the Legisla- 
ture, or, in general, with what is called the occurrences of the 
day, unless in so far as the structure and the administration of the 
law is aflfected. These occurrences, as a learned, able, and faithful 
historian has observed, are apt to engross the undivided attention 
of the age, and, for the most part, to sink ever after into oblivion.* 
We trust that such may be the destiny of such bad proposals as 
we are about to comment upon, in the apprehension that the mis- 
chievous policy in which they have originated, may, if not duly 
considered and timely exposed to reprobation, be extended to 
other branches of our system, and affect especially the adminis- 
tration of justice, by twisting the frame of our judicature. We 
refer to the startling novelty of vesting in certain bodies of 
electors — five of the great mercantile or manufacturing towns — 
the appointment, in part, of those who are to conduct the Indian 
government. These towns are, by their vote, with others 
variously qualified, to choose a considerable proportion of the 
council in whom that government is to reside. 

In principle there can be no difference whatever between 
making these executive officers elective, and giving to the same 
electors the choice of Under-Secretaries of State, or Lords of the 
Admiralty ; nay, the Principal Secretary of State and the First 
Lord of the Admiralty, or the Secretary of the Treasury, or the 
First Lord himself. It is a transfer, pro tanto, from the Crown 
to the ten-pound householders of the power of selecting its minis- 
ters ; and as India is not the only important part of the empire, 
nor its affairs the only department of state in which the com- 
munity at large have an interest, there can be no conceivable 
reason why the newly discovered principle should be limited to 
this one branch of the executive government; or why election, 
hitherto confined to the choice of those who should represent the 
people in a deliberative council, should not extend to the appoint- 

^ Laing's History of Scotland, Preface. 
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ment of those who should rule them also. Elective monarchy 
has in all ages been regarded, in every country save one, as the 
worst possible form of government The authors of the new in- 
vention are entitled to maintain that its vices flow in some degree 
from the peculiarity of the sovereign's position ; and that the 
plan of elective ministers is not exposed to all the same objections. 
That it is, however, abundantly deserving of condemnation upon 
other grounds, we take to be altogether undeniable. 

In the first place, — The important function of appointing exe- 
cutive officers ought, above all things, to be exercised under a 
strict responsibility. All who make any such appointments are 
answerable in their own persons for the honest, the diligent, and the 
able use of the discretion vested in them, except the sovereign, 
whose discretion is limited and controlled by the Parliament in its 
other branches, and, being known and constantly watched by the 
community, is subject to an eflfective virtual, though to no actual, 
responsibility. The body of electors is under no responsibility 
whatever, either actual or virtual ; it has only an ideal existence 
as regards its conduct ; it is, to all intents and purposes, wholly 
unknown ; and may make the very worst selections from the 
worst motives, without the blame incurred falling upon any 
individual whatever. An arbitrary monarch may make wicked 
use of his power by corrupt or capricious appointments; 
but he exposes himself to the risk of some inconvenience, 
and even some danger, from the indignation of the people. 
The multitude may indulge in the most corrupt and capricious 
exercise of its power, without the possibility of either danger or 
inconvenience. 

Secondly, The real selectors of the persons appointed are those 
who underhand propose them to the nominal electors ; and who 
may not only have never given a thought to the fitness of the 
individuals for the office in question, but may, very possibly, be 
influenced by the most corrupt motives. In the choice of a 
representative, the political sentiments or public conduct of the 
candidates are the ordinary ground of support or of opposition ; 
and on these matters the voters may have some capacity of form- 
ing an opinion. But of the duties to be performed in an office 
of which they can know little or nothing, they must be wholly 

VOL. V. NO. IX. H 
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unable to judge ; and, consequently, the party's fitness for the 
office they can have no means of estimating. They must, there- 
fore, go upon the representation of the canvassers, whose real 
reason for urging the nomination must be entirely unknown to 
them. When a voter decides to support a candidate for the 
House of Commons, he merely resolves to be represented by that 
candidate, sending him to act for him as a member of the House. 
When he is asked to vote for a person as fit to fill a given office 
in the government, he must know what abilities, and what infor- 
mation, and what habits of business are required to execute that 
office. No two questions can differ more, or require more diverse 
qualifications to answer them, than " Whom do you authorize to 
act for you as your representative V* and " Whom do you think 
most fit to administer an office in the government V A man of 
sense and of honesty may most consistently say he will have 
A. B. for his representative ; but as to A B-'s fitness for the 
duties of such and such an office, he is wholly unable to judge. 
The one question he can answer himself ; the other he can only 
answer as C. D. tells him. The election of an office-bearer is, 
therefore, a mere farce and a sham. It is not in the hands of the 
town or its voters, but of some cabal — some knot of intriguers 
and jobbers. 

But it is much worse than a farce and a sham ; it must certainly, 
in the third place, lead to corruption. The place is sure to have 
influence connected with it ; most probably there will be patron- 
age attached to it ; at all events, there must be influence — power 
more or less direct The agitator, or the voter, or both, are sure 
to profit by the power which they are bestowing ; and, while the 
purity of the election is sullied, the service of the state is injured. 
The traffic in writerships and cadetships which has long been 
known among the voters at the India House, and the directors 
-whom they choose, will be naturalised in the departments of 
w^hatever description that shall be filled by the votes of ten-pound 
householders ; and the opinions, or the prejudices, or the commer- 
cial interests of individuals who have influence in the town, will 
be found to aflfect the measures of the department, as far as the 
weight of the person selected for office is felt in that department, 
in which bis voice must always count, and uk which be cannot 



Elective Public Functionaries. 99 

fail to have the consideration arising from the body he, as it were, 
represents. 

We may observe, in the fourth place, that "such a mode of ap- 
pointing to executive office has a direct tendency to divide the 
responsibility which ought to rest entirely upon the ministers of 
the crown. The bad practice which has of late years been intro- 
duced, in consequence of party divisions and the feebleness of 
successive ministries, of sending so many subjects of inquiry before 
committees of the two. Houses, and regarding their reports as 
almost binding upon the legislature, has been lamented by all 
the best friends of the constitution, because of its lessening the 
responsibility of the ministers, and devolving upon parliament a 
portion of what ought to rest undivided upon them. But there 
is no comparison at all between that course of proceeding as a 
violation of constitutional principle, and the project, now for the 
first time conceived, of giving the people a direct share in the 
executive government, by vesting the appointment of the crown's 
servants, partially at least, in the inhabitants of burgha To keep 
the different branches of the government distinct in practice, and 
prevent one from encroaching upon or interfering with the others, 
has ever been the aim of our wisest statesmen, as it is the very 
foundation in theory of our mixed constitution. The present is 
the fifst attempt to do that openly and directly which all have 
lamented to see brought about by accidents, or by the operation 
of influences which it was found impossible to resist ; it is doing 
voluntarily, and without the least necessity, a violence to the 
principles of the constitution, which must inevitably be followed 
by other inroads. If, for example, this measure is intended as a 
concession to earn the favour of the popular constituencies, or re- 
concile their leaders to their exclusion from power, no one can 
be blind to the consequences which must result Other towns 
will ask why they are to have no voice in choosing the holders of 
office; and even those to whom the privilege is granted as regards 
Indian government, will, not unnaturally, ask if that, as the only 
department of the state in which they have a deep interest, is to 
control, nay, to regulate, others, to fill which they are sufficiently 
qualified. 

Various proposals have at different times been ventilated by 
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persons desirous of recommending themselves to popular favour, and 
but scantily informed upon the history of our institutions, by claim- 
ing what they termed the ancient rights of the people to a direct 
share in the government other than that which they justly possess 
through their representatives. That it has been asserted by such 
self-constituted authorities as Messrs. Cobbett and O^Connell, that 
the magistrates should be chosen as of old by the people, and not 
appointed by the crown ; that originally the popular interference 
in the administration of justice was not confined as now to those 
serving upon juries, is undeniable; and that the freeholders 
both exercised large jurisdiction in the county courts, and chose 
both the conservators of the peace and the sheriffs, as they still do 
the coroners, is certain. But ever since the constitution has assumed 
its present form, all power of judicature has been vested in the 
crown ; the appointment of magistrates by one statute of Edward 
IIL, that of sheriffs by another; and to propose now making 
justices of peace elective, would be as absurd as to propose that 
the peerage should be so constituted, because originally baronies 
were by tenure, and the transfer of landed property might operate 
the creation of a peer.^ 

The extremities of popular frenzy in France led to the tempo- 
rary destruction of justice by vesting in the people the choice of 
the judges. The execrable revolutionary interval in 1793-4 had 
its origin in election ; and the provisional government of the re- 
public in 1848, by a formal decree, gave the appointment and 
removal of all judges to the multitude. This, however, was 
found to be an outrage upon the commonsense of mankind, 
which could not be endured even by the excited feelings of the 
Paris mob ; and the decree, the very worst ever made even by 
that despicable body, was speedily revoked, even before its own 
well-deserved degradation and perpetual expulsion from office. 

^ There still remains a vestige of the ancient right to appoint justices in 
the manor of Havering-at-Bower in Essex, and corporate towns choose 
their magistrates, London also choosing its sheriff 
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Art. VII.— evidence OF PARTIES IN CRIMINAL 

CASES. 

AFTER the complete success which has attended the great 
amendment of our procedure by the act for the examina- 
tion of parties in civil causes, it was to be expected that Lord 
Brougham would take steps for rendering the measure complete, 
by extending it to criminal proceedings. He has accordingly pre* 
sented a bill with this important view, which has been read a 
first time in the House of Lords ; Aid, as time must be given for 
the full consideration of the subject, we deem it incumbent on us 
to take the earliest opportunity of laying it before our readers. 
How slowly legal improvement advances, and how fit it is that 
the greatest deliberation should be given to all proposals for a 
change in our 'long-established law of procedure, needs not be 
stated. The best law-reformers are those who, being well ac- 
quainted with the existing system, from long experience at the bar 
or on the bench, unavoidably have contracted a habit of leaning 
against any alteration of it, and we ought only to complain of 
this reluctance when it is carried too far. Lord Denman has ad- 
mitted in a letter, with which we had permission to adorn and 
improve our pages,^ that as late as 1848 ^* his mind was inacces- 
sible to the very idea of a change '" in the rule excluding par- 
ties ; although six years before he had himself carried the impor- 
tant act abolishing the objection of interest to a witness's com- 
petency — a change from which Lord Brougham justly observed, 
that his bill of 1845, afterwards passed (in 1851), was really a 
corollary. We may be sure that he will find the same reluctance 
to adopt this corollary to his own act ; but we entertain san- 
guine expectations tiiat, like the former repugnance, this obstruc- 
tion will cease. 

The Bill is extremely short and simple. It pi-ovides that in all 
prosecutions, the defendant, or the husband or wife of the de- 
fendant^ may, if they please, be examined upon oath, subject to 

1 Law BevieWj vol. xiv., p. 351. The whole letter, and the two whlc^ 
precede it, are entitled to the moRt careful study of all friends to law 
amendment. 



102 Evidence of Parties in Criminal Cases 

cross-examination by the prosecution ; and it further provides 
that a witness, in any case whatever, shall have no right to re- 
fuse answering questions, upon the ground that his answer may 
tend to crimiuate him, but that the answer shall not be Ubed 
against him, except upon an indictment for peijury assigned upon 
such answer. Into the discussion of the latter branch of the sub- 
ject, self-crimination, we have entered upon former occasions (see 
especially Law Review, viL 19, and xviiL 178). We propose now 
to deal with the former and more important branch of the mea- 
sure. 

That branch divides itself into two, as regards the objection 
likely to be urged against the proposed change ; the one head 
regards the receiving the deposition of the party prosecuted ; the 
other refers to his cross-examination by the prosecutor. Before 
entering upon either head of objection, it is fit that we call 
to mind the state of the existing law of procedure as regards 
both. 

Nothing can be more wide of the truth than the statement 
that evidence of parties is excluded in criminal cases by the law 
as it now stands. On the contrary, that evidence is admitted in 
all or almost all such cases partially, and in a way to work great 
injustice, and to obstruct us in our attempts to arrive at the truth. 
The prosecutor is allowed to give his evidence in every case. No 
doubt this aberration from the rule of exclusion is supposed to be - 
covered by the fiction that the crown is the prosecutor, and calls 
the party as its witnes& But this pretence is put to flight by the 
bare mention of the word party. The real substantial prosecutor 
is the person injured, and who prefers the bill before the grand 
jury, and pays the expense of the whole proceedings ; or obtains, 
in the case of an individual, the aid of some body to carry on 
these processes, he either belonging to that body, or having a com- 
mon interest with it ; or if the public prosecutes, and he is bound 
over, it is almost always because he is an injured party. In a few, 
and but a very few cases, the crown really prosecutes ; and in most 
of these few cases there is scarce one so connected with the trans- 
actions out of which the proceeding has arisen, that he has aU the 
prejudice against the accused, and all the desire to see him con-, 
victed under which a prosecutor, both really and nominally such, 
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can be supposed to labour. But in the present discussion it is 
quite enough if we refer to the great number of cases in which 
there is a real party prosecuting in the name of the crown* 
Thus^ a person is libelled, and proceeds by indictment or infor- 
mation against his adversary ; he is suffered to tell his own story, 
arui, among other th ings, to deny upon oath the truth of the matter 
alleged against his character. It was only by a late amendment 
of the law that the defendant was allowed to give the truth in 
evidence, but he still is not permitted to give his own testimony ; 
and in many cases the &tcts are within the knowledge of none 
but the two parties. The law shuts the mouth of the one and 
allows the other to be fully heard ; and the one whose mouth is 
closed, might very possibly satisfy the court that he acted 
without motive, in circumstances shewing the highest pro- 
bability of the charge being true ; or he may give such explana- 
tion as would rebut ail suspicion of his bad faith. What is the 
coDsequence ? He may indict the prosecutor for perjury, and 
then the tables are turned ; his story is now heard, and his adver- 
sary's defence is shut out. They both might be convicted, one of 
the libel, the other of perjury ; the^ cross-examination of the 
original prosecutor having led to the means of contradicting him 
when prosecuted, although it might have failed to discredit him 
when prosecutor. 

But this, if the prosecutor be a competent witness, is not the 
only iustance of parties examined in criminal cases. Persons 
standing in the position of defendants, are every day both allowed 
to give evidence for themselves and subjected oompulsorily to cross- 
examination. The court of bankruptcy and the insolvent court 
exercise in reality large criminal jurisdiction ; the former by refus- 
ing certificates and protection, whereby the imprisonment of the 
party i% in most cases, rendered inevitable ; the latter by direct 
condemnation to imprisonment as far even as for three years. 
Every bankrupt and every insolvent may, therefore, be regarded 
as in the position of a person upon his trial for a misdemeanour ; 
and while all he has to urge in his own behalf is fully heard 
from himself, he is subjected to a searching cross-examination, or 
cross-examination at least which ought to be searching, respect- 
ing every point of his conduct which is the ol ject of suspicion 
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at first, and may become speedily, in the course of the in- 
Testigation, the ground of a criminal charga There is not a 
single reason that can be urged against the witnesses or defendants 
in any prosecution, which may not be urged against the whole pro- 
ceedings in bankruptcy and insolvency, as far as the party's exami- 
nation, the chief part of these proceedings, is concerned. Here, too, 
the cross-examination is compulsory ; and, therefore, the measure 
proposed is free from a great part of the objection to which 
these proceedings are open, because it is not intended that the 
defendant shall be subject to cross-examination, unless he volun- 
teers by tendering his evidence in his own behalf. We proceed to 
another instance of parties competent in criminal cases, and which 
more exactly resembles the proposed measure, because the accused 
volunteers his testimony. 

In all motions for a criminal information the defendant is fully 
heard, and heard in the very worst possible way, upon affidavit It 
is true that the question is not of his conviction or acquittal, but 
only whether or not he . shall be put on his trial But, besides 
that it is a most important part of the proceedings in all cases, 
every one knows how mady never go beyond this first step ; some, 
indeed, never can go further, as the motion for striking an 
attorney oflf the roll. When the motion is that he shall answer 
the matter in an affidavit, the court will not call upon him, if 
those matters are criminatory, upon the principle of preventing 
self-criminatioQ ; but they desire the motion to be changed into 
one for shewing cause why he should not be struck off the roll, 
because then he is not bound to answer upon oath unless he 
please ; and he is at full liberty, if he please, to give upon oath 
his entire defence against the charges made, which may be, and 
often are, of offences amounting to misdemeanours ; but, at any 
rate, the issue is the highly penal one, whether or not he shall 
be deprived of his professional existence. 

The law which has now happily been introduced, of making 
parties competent witnesses in all civil cases, really involves the 
receiving testimony of defendants in cases to all intents and pur- 
poses criminal. The form of the proceeding may be an action 
for damages ; but the issue really is, in many cases, substantially 
criminal. It is whether the defendant shall be fined, and, if at 
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ally how much, for having committed a grave offence against his 
neighbour. He may be charged with the foulest slander printed 
and published^ with the most cniel and deliberate assault, with 
the most heartless plot or fraudulent devices to ruin a family, 
with a conspiracy to trick a trader out of his property, or a land- 
owner out of his estate, or a patentee out of his invention ; and, 
in all these cases, if he is examined and not prosecuted, he is fully 
heard to defend himself against the accusation of violence trenching 
upon manslaughter, of calumny^ of cheating, of forgery. What is 
the result? The party injured, or who asserts that he is injured, 
takes care not to proceed for compensation if his case is at all 
doubtful, because he would be defeated by his adversary's depo* 
sition; but he prosecutes, and is heard while his adversary's 
mouth is closed. Nay, incidental to the trial of many actions 
is the charge of fraud, and even of forgery. An ejectment is 
brought to try the title to a landed estate. The party in possession 
is charged with having obtained a will by foul means, amounting 
to fraud, and involvihg the moral guilt of forgery, and subornation 
of perjury ; or the claimant is met by a charge of producing in- 
terpolated, that is, forged parish registers, or false entries in family 
bibles. Here the issue is really criminal ; and on the question 
of his having committed forgery, as well as fraud, the party 
accused is heard in his own defence, and subject to cross- 
examination, exactly as the bill now before Parliament proposes 
that he should be, if the question of his guilt arose in a criminal 
prosecution. Nay, it may well happen (and in a late instance it 
did actually happen), that the party, after being heard as a witness 
in his own cause, may be prosecuted for the offence which he 
had denied upon the trial of the civil action ; and yet, when he 
is tried for the felony, he cannot be heard to utter a word while 
the prosecutor tells his story. 

It is thus manifest that, far from excluding the evidence of 
parties in criminal proceedings, and proceedings of a similar de- 
scription, and rsdsing the same objection to the admission of such 
evidence, our present law and practice admit the evidence of 
parties, but in such a manner as is altogether unequal to the 
parties, giving the prosecutor all advantages, and withholding all 
from the defendant. Even if it were impossible to put both. 
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upotk the same footing, there would be some justice iu exeluditig 
both from giving evidence, or in only hearing the one when the 
other was allowed to speak. But no one can doubt what must 
be the effect upon the prosecutor when he knows that his adver- 
sary's mouth is shut ; no one can doubt that, if he knew he was 
to be followed by the defendant's deposition, he would in mos& 
cases give a different testimony. 

Let it next be observed, we refer to the assertion often made 
upon this subject, that the defendant does give his account of the 
matter, and that therefore we cannot say his mouth is shut No 
doubt he does, if he pleases, tell his story, as it is often called ; 
but how ? He is not sworn ; and, what is often of more impor- 
tance, he is not subject to cross-examination ; hence what he 
says generally goes for little. But now and then it produces 
considerable effect; and if it owes much of this to the manner 
of the party, and generally to his demeanour, it owes a good . 
deal more to his story being told without even the court sifting 
by cross-examination ; and thus it often happens that too much 
influence is exerted by it upon the minds of the jury, which 
the proposed change in our procedure would prevent; because 
if any defendant renounced the benefit of the new law, and gave 
his unsworn and unsifted statement as under the old law^ that 
statement would be of little weight 

Let us now ask if any reason can be assigned for hearing the 
parties where they are now competent — as the prosecutor in all cases, 
the bankrupt and the insolvent, the defendant in actions of tort, 
the party against whom a criminal information is moved for— 
any reason which may not equally be urged in favour of examin-* 
ing the defendant in all prosecutions, if he desires to be heard 
upon his oath and subject to cross-examination. Does not every 
reason given for refusing the deposition of the one apply with 
precisely the same force against admitting that of the other? 
But does not every such reason apply to the admission of parties 
as witnesses in civil suits? The interest which they have was 
always urged, and for many long years successfully urged, as a 
sufficient ground of excluding their evidence altogether. They 
are under a bias to support their cause ; therefore they cannot be 
believed, and there is no use in hearing them; such, was the 
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language triumphantly held ; and yet we now know that it was 
wholly unfounded, have legislated in utter disregard of it, and 
find by the admission of those who held it that we acted wisely^ 
and that all experience sanctions what has been done. Tiie 
same argument is now used, the same language held by the same 
persons against hearing the defendant ; and though the interest is 
greater, and therefore the objections may be somewhat stronger, iu 
the case of the party criminally charged, the argument only 
differs in degree, for it is the selfsame in kind. Then let it be 
remembered, and this removes all the diversity just remarked 
between the two cases^ or at least makes the one as strong as the 
other: — While the exclusion continued in civil suits, there was no 
injustice done between the parties ; both were excluded equally. 
But in criminal procedure the injustice is rank and glaring ; 
one party always competent ; the other always excluded ; and 

. it may well be deemed to be the wrong party ; because, if 
any favour is to be shown, it ought rather to be towards the 
person accused ; the more especially, seeing that, by the course of 

' our procedure, the charge against him is prepared behind his 
back, by a kind of decision against him on an ex parte state- 
ment, and which, from the importance of those who produce it, has 
considerable weight though known to be ex parte. 

We have hitherto been dealing with the objections likely to be 
urged against the change, rather than stating the reasons in its 
favour ; but these are powerful, and they are unanswerable. The 
ground upon which parties in civil suits have been admitted 
exists here undeniably; the investigation of the fact, the ascer- 
taining the truth, and preventing erroneous decisions, the object of 
all the proceedings, is incalculably assisted by the amendment 
proposed ; and the greater importance of this, the more grievous 
consequences of misdecision in criminal than in civil cases, needs 
not be stated, or needs only to be mentioned, that all doubt may 
be removed. Let any one ask himself what he would most desire 
if falsely accused of an offence which he knew he was incapable 
of committing. He will at once answer — " To meet my accuser, 
tell all I know of the matter, under the sanction of an oath or 
solemn affirmation, under the risk of punishment for perjury, and, 
above all, subjecting myself to the most rigorous and sifting cross 
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examination/' One conscious of guilt will not expose himself to 
this test of innocence. But it may be said that declining to take 
the benefit of the new law, will always be regarded as a proof of 
guilt It will never of course be held sufficient for conviction ; 
but if it works in doubtful cases to cast the balance against the 
accused, there can be no reason to complain on behalf of justice ; 
for the only result is that the guilty have not escaped. It is, 
however, alleged that persons of weak nerves, and deficient in 
presence of mind, may either be deterred from exposing them- 
selves to examination, or, if examined, may appear to be guilty 
when they have only been confused. The former case is certain 
to be of rare occurrence ; the supposition is of a person innocent, 
and yet afraid of being interrogated; the protection of counsel 
and of the court may, from the other circumstances, be relied on 
for his escaping the inference arising from his refusal. That 
protection may still more surely be trusted in the latter case, 
aided by the fact of the party having submitted to interrogation, 
as evincing the consciousness of innocence. That a guilty person 
should escape by his possessing audacity, ability, and possibly 
experience in former trials, appears next to impossible when the 
eflfects of cross-examination, and the exposure of the press, are 
taken into the account; and his own former trials are likely to 
weigh more against him, than his dexterity thus acquired can weigh 
in his favour. 

Upon the whole, we feel confident that Lord Denman, had he 
happily been spared to adorn and elevate the profession and the 
legislature, would, to use his own words in 1851 {Law Review, xiv. 
212), have given his adhesion to the principle of Lord Brougham's 
bill, and tendered his vote for its further " progress.'' It may 
truly be regarded as forming a corollary from his own memorable 
act of 1842, or at least from that of 1851. 
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abt. viil— the position of affairs in rela- 
tion TO JUSTICE AND LEGISLATION. 

THE position of affairs, in relation to Justice and Legislation^ 
corresponds with that in relation to all our other affairs. Both 
one and the other are due to the same cause, or congeries of 
causes. Therefore in treating of one, the other must also be 
necessarily regarded. 

During the last chancellorship, we had to regret the postpone- 
ment of legal and legislative affairs to the political (at a time, 
too, when the common feeling and common voice were in favour 
of legal reforms.) This state of things was attributable partly to 
the want of vigour of the late chancellor, and partly to the want 
of conception by other statesmen of the condition of legal and 
political matters, and the aid which the legal matters, con- 
sidered constitutionally, may render to the political in giving 
them a due foundation. 

Lord Cranworth lost an opportunity of exhibiting the highest 
constitutional statesmanship, and of vindicating his profession from 
unjust aspersions. We fear that that opportunity is irretrievable, 
for the predicament we labour under is not only of a worse, but 
probably of a more chronic character. 

We shall endeavour to indicate some of the congeries of 
causes to which we have referred. It must be in a somewhat 
cursory and discursive manner ; for the subject is too large and 
too various, and too little ventilated, to be disposed of in a direct 
and summary fashion. We must content ourselves with holding 
a free conversation on the subject, in order to incite persons of a 
practical turn to seek, beyond the range of their usual contempla- 
tion, the reasons for so anomalous a state of things as that exhibited 
in public affairs, and which so seriously troubles our own special 
interests, and the special interests of the community. 

The nation seems to be in want of two things — a principle and 
a statesman; and to be collecting its material for a new effort, 
about which it has not quite made up its mind, and to be looking 
about for help in a state of great dubiety whence it is to come. 
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All parts of the body politic are in a scattered condition. It is 
not only in India that there is mutiny, but every part is in a state 
of insurrection against every other part, and against the whole. 

We are dispersed and possessed of the quick intelligence of the 
ancient Athenians, asking news and criticising without stint, but 
slow to place ourselves in a condition of self-denial, and lend each 
a hand to the common purpose. 

The statesmanship of the present moment is a system of 
collecting the wind from all quarters, without the skill of aa 
Eolus, to put in constraint the force thus acquired in measurea 
that shall win general assent. 

Some while ago we observed upon the necessity of proceeding 
by organization of forces, instead of the fortuitous conjunctions of 
atoms which now go by the name of party. 

Party we have none at the present time ; and scarcely states* 
manship. It is well that we who are in future to suffer so mttich 
amendment, should take thought of the means by which that 
amendment should be founded in principle, and consistent with & 
well-ordered development of our whole system of law. 

To this end we think that Conservatives and Liberals should 
look to the constitutional proprieties, to the means that we have 
for doing the nation's work, to the heed that there is for the 
development, the adjustment, and amalgamation of these mean& 
But first of all we must look for a principle co-extensive with 
the exigencies of the occasion, and that shall give to our states- 
manship a foundation which may enable it to bear the shocks of 
tempest to which all political arrangements are subjected. 

That principle we would find in the recognition of the claims 
of every class of the people, in the resolute disposal, one after 
another, of all matters under consideration, according to the order 
of their emergency. 

Let us, as good men of business, make a list of all our creditors 
among the people, and of all the claims upon us in the shape of 
matters under consideration, and let us marshal these matters 
according to the principle just stated. 

When the people perceive that their claims are recognised, and 
that they are postponed to those only which are of a pressing 
nature^ they will wait patiently ; and, in exercising their judg^ 
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ment in this particular, will come to see how futile are some, 
and bow disproportionate are others, and that, with regard to the 
rest, they may much advance their own favourites by giving a 
generous support to those of their rivals. 

But nothing can be done till our statesmen shew themselves 
reasonable beings, and are willing to give place to each other in 
due degree and proportion. Our statesmen proper, our statesmen 
official, our statesmen lawyer, our statesmen merchant, our 
statesmen landed proprietor, are all bound, in advancing their 
own pretensions, to recognise those of other classes of statesman* 
ship, and to seek to find a basis of action that shall prevent our 
parliamentary system from coming to a standstill, and to be a 
byword among the people and foreign nations also. 

The predicament of statesmanship within the walls of Parlia- 
ment ia probably the oddest that ev^ was : — we have five sections, 
all equally powerful and weak, though varying in the numbers 
of ihw personnel This personnel it would be good to anatomize, 
but our space and the nature of our publication forbid the 
wholesome work. It will be convenient, however, for the sake 
of a right view of the predicament, to have in distinct recol- 
lection the personnel of the several parties, and to con over their 
antecedents. Thus we have the personnel of the Derbyite party, 
about 160 strong. The personnel of the Peel party, weak in 
numbers, being some 18 or 20, but strong in personal ability and 
statecraft ; the personnel of the Falmerston party, skilful in 
tactics, and the most numerous minority, but weak from collision 
with their natural friends; the Russell party, strong in doctrine, 
but weak in tactics; and Ihe earnest independent party, bent on 
business, and recognising no form or system of things but as it 
tends to realize the claims of the people. 

The pretensions of each party are, too, nearly balanced. They 
supply in each case what the others want, and so far have merit; 
but that merit is lost by reason of their respective defaults result- 
ing from antagonism, or from jealousy, which indisposes them to 
recognise the supplemental merit which is wanting to themselvea 

In this state of things we want a resolute man of will to give 
head in some one direction ; and, availing himself of the simmer* 
ing wisdom of the day, to concentrate the public energy iu aome 
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common purpose. Events for a few years past have helped us 
in this particular. Russia, the Crimea, China^ India^ have taught us 
one condition of our existence, that, as a state, we cannot live 
alone to ourselves, but must submit to external influences, if we 
do not by prescient policy forestal them. But, with the conscious- 
ness of the need, we do not discover in the statesmanship of the 
day ability commensurate with the occasion. 

This view of things is filling many thoughtful men with alarm: 
o^with the fear that, unless our statesmen become equal to the 
occasion, we may drift to the opposite states of imperialism and 
democracy ; and that the only hope for us is to be found in the 
full recognition of the system and utilities of our constitutional 
arrangements, and the like fiill recognition of the position and 
claims of all, and the bringing into life a party of statesmen above 
the little ambitions that seem to animate the knots of rivals that 
pass by that name. There is nothing fills one with so much 
shame as the contemplation of the little greatness that at present 
occupies the field of politics — a greatness which does not arise 
from the inherent strength of the men themselves, but from the 
weakness of their rivals ; a greatness which is not supplemented 
by personal strength, intellectual boldness, industrial effort, 
prestige among fellow men, and that high moral standard of 
thought, of feeling, and of action, that commands pre-eminence to 
those who possess it 

Germs of these desirable qualities we find among some of these 
men, but they are buried by the influences of smaller minds, 
which give the tone to the language of the day ; and yet some- 
times one is encouraged, by the national recognition of every 
good thing by the people at large, to hope that some men, catch- 
ing their inspiration from the people, will take place among our 
statesmen, and supply the need of the time. 

If we should succeed in obtaining, on the part of the nation, 
the full recognition of the position and claims of all, and a party 
of statesmen possessed of the like views, and animated by a like 
spirit ; if, as an antecedent of this happy conjunction, there should 
come among us the full assertion of our own independence 
among nations, the frank recognition of the independence and 
claims of all other states, the frank adoption of what is merito- 



in Relation to Justice and Legislation. 113 

rlous in other systems, and a full measure of publicity within all 
available bounds; the politics of this country would take a 
broader and deeper character, and our small struggles about 
secondary measures and parish business would be succeeded by 
loftier principles and considerations, and more adequate results. 

When the late Lord Chancellor undertook the consolidation of 
the law of this country, and in momentary enthusiasm prefigured 
the Victoria code, we half hoped that, as far as the justice and 
legislation of this country was involved, we should, by sure and 
gradual steps, obtain such a result, and that thenceforward there 
might grow up a habit of viewing our constitution at large, which, 
would save us from the infinitude of small doings and endless 
contrariety, that mar all our efforts at improved legislation. 

To descend to particulars, by the attainment of which all higher 
ends are to be obtained, we would that some means should be 
framed by bringing under view in a distinct form, either by the 
consolidation of the law, or by some other appropriate means, 
the recognition of the claims of all persons, of all proprietors, of 
all commercial persons, of all functionaries, of all suitors, by the 
best available state administration, by the best means of recorda- 
tion, inquiry, and public instruction, by the best means of adminis- 
tration of justice and legislation, by the best means of adminis- 
tration of finance and special works, and by the best means of 
local administration, superintendence, and control. 

We do not desire that our efforts should terminate with as- 
pirations — with the complaints of discontent; but that in every 
case they should be followed by some practical result, fully rea- 
lized in a satisfactory manner ; and this must be done by men 
and measures, by the concurrence of the public sentiment and 
co-operation, and of the public authority and sanction. What ob- 
structs our path ? It is chiefly ignorance, and the busy trans- 
action of little things, instead of collecting all knowledge, of 
embracing its suggestions in a comprehensive practical design, 
and employing an adequate agency in an appropriate manner. 
We shut out suggestion lest our own schemes should be out- 
topped, and we deny aid lest our rivals should reach the goal 
before usl If we would find in other success a help to our own, 
a removal of a rival from the field, and a harbinger of welcome 
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to our plans, in the satisfactory completion of those of others, we 
should go on at a good pace, with the good -will of one another. 

The practical action by which we would obviate this tendency 
to a divergent antagonistic method of action, and bring our pub- 
lic men to a common view of the whole matter of public con- 
cern, would be by a registration of all matters in a common 
form, so that place should be given with full impartiality to all 
views and all information, and then the sinister efforts of one- 
sided narrow people should be in a degree counteracted, by the 
reporting of all state papers — of all parliamentary papers— of all 
judicial papers — ^reports of all official papers — and of all public 
papers, in a like convenient manner ; by the drafting, at the pub- 
lic expense, of every project of law,, propounded by whatever 
representative, and by whatever class, in an uniform manner ; by 
the consolidation of the law as it accrues ; and by the revision of 
all recordation, whether of the law or other, after some method 
that should well try its accuracy and ensure its consistency and 
completeness. 

Thus fair play would be done to every body ; the common 
sense would be enriched ; and statemanship, which is common- 
sense judiciously applied to matters of state, would be reinforced 
on all sideSb 

We lawyers are apt to look at our matters as if they were 
not matters of state ; but as every individual finds his counterpart 
in the state impersonated in the sovereign, and as the collective 
power of the st-ate is created to secure the aggregate and indi- 
vidual rights of all its members, there is no question so small or 
so insignificant as not to be matter of state ; and nothing has so 
contributed to lower law and its practical dignity as the notion 
which has been sedulously cultivated, that lawyers are incom- 
petent to deal with affairs of state, and that law is the affair of 
the lawyer and not of the statesman. 

We shall never redeem our position till we have established 
a body of law and a body of lawyers, that shall in writing and in 
person demonstrate that the whole constitution is but an aggregate 
of legislation in practical operation through the agency of all our 
institutiona 

And our lawyers in Parliament would do wisely to refuse to 
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entertain any proposition for change, till so much of the body of 
law as is directly affected by such proposed change has been 
brought distinctly under view by code, consolidation, or other in- 
strument of exposition. 

The failure of Lord Craoworth is due to the irresolute manner 
with which he worked out the idea which his speech of the 17 th 
February, 1853, shewed he was possessed of. Such a failure 
will be a lesson to all chancellors, that the service to be given by 
the chancellor should be adequate to the high prestige of his 
office, and the rich guerdon of pay and pension with which the 
office is sustained. 

It is clear that the people know the want» and we have reason 
to believe that the representatives generally recognise it ; but it 
must depend on the chief administration of justice and law in 
the person of the chancellor, whether that want shall be supplied. 

To Lord Chelmsford, an acute, ready, frank, and resolute person, 
the community looks for giving effect to the opportunity — not by 
his own hand or by his own direction — but by giving place and 
opportunity to those who are capable of aiding him» and by not 
calling upon the magnates of the law to give their sanction till 
the results of the labour of inferior workmen are in a state to take 
issue thereon. 

There are ten practical pieces of work to be done before de- 
ceive action or proposition can take place, and they are the very 
means by which our statesmen (lawyer and other) and our repre- 
sentatives may prepare themselves for effective work. 

The first is, to ascertain all the persons, subjects of the law, 
suitors for the benefits which our institutions are intended to 
afford. The second is, to ascertain the institutions which exist for 
affording those benefits. The third is, the history and state of 
those persons and those institutions. The fourth is, the records 
or means of public instruction in matters of public concern. The 
fifth is, the polemics and claims put forth and unsettled. The 
sixth is, the ascertainment and consolidation of the law. The 
seventh is, the financial effects of the present state of things, and 
the financial effects of the proposed state of thinga The eighth 
is, the special work involved in the realisation of all fair claims, 
and the special means of executing those works. The ninth is, 
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local distribution of the claimants and the institutions. And the 
tenth is, the means of special oflScial execution, superintendence, 
and control of the institutions, national and local, general and 
special, of the state. 

These ten operations are the necessary preparations to any 
decisive statesmanship. Till the people and their governors have 
consolidated their information and their views on these matters, 
and come to a common understanding on the leading matters 
under consideration, our course will be a peddling one, and if it 
be protracted our fate may be disastrous ; for the nation may be 
assailed when its counsels are distracted, and when, by ceasing to 
act with public spirit and vigour, it shall have lost all practical 
statesmanship, and have none to help it. 

The manner in which the settlement of the government of 
India has been entertained, is an illustration of our general in- 
eptitude. If there had existed among us the least amount of 
knowledge of what constitutionality is — of the fabric of our con- 
stitution and its framework — of the condition of patriotism, in- 
telligence, and subservience of individual views to the common 
feeling of a free and energetic people — ^it is impossible that we 
could have erred as we have done. 

But how few, even among statesmen, have the knowledge, be? 
yond what they have picked up empirically in the course of their 
brief career ! How few are familiar with the fundamental prin- 
ciples, purpose, tendency, and positive eflfects of the present state 
of the House of Lords, of the present state of the House of Comr 
mons, of the present state of the Privy Council, of the present 
state of the Judiciary, and of the present state of our Civil Ser- 
vice, and of the inability of these institutions to perform, not 
simply the duties which will devolve upon them by reason of 
the transfer, of the government of India to the Queen, but even 
those duties which already belong to them ! 

Such is the state of the inorganization of these institutions, 
such the crowd of measures under consideration which paralyze 
their efforts, such the state of the records of information which 
they possess, such the want of appropriate and adequate means 
of assistance, and such their imperfect meaning, that not a single 
measure is ever produced well-founded in inquiry, and wellr 
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ordered information, well-founded in principle and in consistency 
with existing institutions, congruous with the existing law, and 
so fashioned as to receive the incorporations of fresh matter, 
either during the progress of the measure through Parliament in 
the first instance^ or by the accretion of statutory changes or 
judicial decisions. 

We are come to that pass that it behoves us to make our 
stand and make no more law, and make no more institutions, or 
changes of law or institution, till we have ascertained what we 
have, and that not in a fragmentary haphazard way, but compre- 
hensively and completely, in a masterly manner. 

This collection of our materials is just the work suited to the 
present state of things, and just the work too which is most 
wanted and most indispensable to successful progress. 

Let a man be Conservative, Whig, or Radical, he cannot do 
the business which he claims for his own but by a preparatory pro- 
cess of this sort, and he is but a pretender if he attempts to fulfil 
his adopted r6le by any other contrivance. 

This is the only way in which he can ameliorate the present 
position of legislative affairs, and remove eventually the existing 
causes of legislative difficulties and failures. 

On a recent occasion. Lord Derby remarked io answer to an 
inquiry of a noble lord, as to the intentions of the government 
regarding one of the thousand matters under consideration: — 
'' He must remind the noble lord that there was a certain class 
of cases with regard to which they were all agreed that some* 
thing ought to be done. There was no stronger exemplification 
of the truth of this remark than was afforded by the question of 
medical reform; for the members of the medical profession were 
not altogether agreed upon what was wanted, and their disagree* 
ment rendered it almost impossible to pass any satisfactory 
measure. He might mention as an analogous case, that when he 
was a member of the House of Commons he hardly recollected one 
year in which some member — ^generally a young and enthusiastic 
member — did not bring in a bill for a reform of the laws relating 
to the salmon fishery. They were always told there was a neces- 
sity for immediate legislation on the subject, and parliament was 
induced to, interfere ; but, as surely as a bill was passed in one 



118 The Position of Affairs - 

session, another had to be passed in the next to amend it. 
(Hear, hear.) Now he feared that this was very much the case 
with regard to medical reform. The law as it stood was cer- 
tainly not creditable to the country," &a &c. 

The noble premier depicts a difficulty, but does not depict the 
cause. 

The good old rule was to consider the state of things which 
happened to be the subject of legislation; the defects or grievances 
of which, complaint was made ; the expedients by which such 
things had been remedied here or elsewhere, now or in times 
past; the expedients available at the present time and under pre- 
sent circumstances ; the purposes to which it was politic or 
convenient to confine attention ; and the enactments by which it 
was proposed to realize those purposes. 

In considering any single matter, it was deemed by the wary 
conservative legislator proper to consider the whole range of our 
institutions and policy, and to take care that the proposed scheme 
of legislation did not overstep the modesty of the occasion, but - 
strictly confined itself to the specific demand of the occasion, and 
so adjusted the terms of the enactment^ that it might fit on 
with the existing law. 

Then, as now, individual members pressed their peculiar views, 
and then, as now, succeeded by importunity and the prejudice of 
the day in accomplishing them, in spite of the remonstrances of 
the common lawyer, who found the statute law ever an intruder, 
and a noisome one, in his sphere. 

But the people of past times had not the light of these days ; 
they had not discovered the fatuity of legislation, and the expedi- 
ency of resolutely resisting interferences with the free scope of 
commercial exertion. 

We have become enlightened as to commercial matters ; hood- 
winked as to personal and professional ; shewing, as all human 
experience has ever shewn, that each folly has its day, and nemo 
sapit omnibus horiSy nobody is ever wise. 

Legal rights, legal tribunals, legal procedure, legal forms, 
legal pleading, are all undergoing a multiplicity of legislation, and 
projects for amendment crowd upon each other in most seemly 
confusion. 
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Is there no ordering of these things^ that we may know what 
we are about ? that, when we have accomplished a good thing, we 
may have the means of preserving it against inconsiderate inter- 
ference? 

Is there no way of simplifying the arrangements of legislation, 
that men mfty be agreed upon what it is which they propose to 
mend or mar, — and may not in very blindness destroy what they 
propose to serve, and accomplish what they propose to hinder ? 

In judicial matters, we come to some agreement as to our case 
before we take issue on law or fact ; we try our issues, we resolve, 
and, having deduced a practical result, determine. 

In legislation we do not have recourse to any such expedient ; 
we throw into the legislature a bill, to be discussed in heedless 
manner, as we knock about a football ; and if we do not like a bill, 
heedless of the good that was in it, we take another, and so we 
proceed with a succession of bills till confusion becomes worse 
confounded 

It was humbly suggested about twenty-three years ago, by the 
author of "Mechanics of Law-making,'' that we should proceed after 
a different fashion ; that every act of legislation should be pre- 
ceded by a legislative report framed after one and the same method, 
in such a manner as to exhibit the state of the law, the state of 
the grievance, the history of past efforts, and the polemics of the 
subject ; and that the matters should be so collated that every 
body might know exactly how the subject stood, and issue might 
be taken on the matters in difference. 

Surely our course should be of this kind. We should lay siege 
in regular manner to the institution to be reformed, and, advan- 
cing by equal steps, bring our fellow-subjects and fellow-represen- 
tatives to a clear view of the predicament, and the action properly 
consequent thereon. 

If rival legislators should produce rival projects of law, we 
should thoroughly ascertain their provisions, and the scope of their 
operation on the existing state of things ; and, the better to do so, 
we should assimilate all the projects to some standard form of 
recognised fitness, and thereby discover the points in which they 
agred and the points in which they differ ; the matters where- 
in they are deficient, the matters wherein they are in excess; 
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and bow far the whole may be amalgamated into one body of 
law, consistent with all the just purposes of the contending legis- 
lative suitors, and of the different institutions by whose interven- 
tion the objects of law are to be realized, as well as of the differ- 
ent parts of our constitutional system, whose singleness and 
comprehensiveness should be religiously preserved to the extent 
to which some exceptional exigency does not insist to the 
contrary. 

Having ascertained in a formal and regular manner, by a proper 
officer, commissioner, or committee, these matters, and presented the 
results to the assembled legislature, its sense upon the points de- 
manding its decision might be taken by means of resolution and 
instruction, specifically directed to such points. 

This process would not be fast, nor is the present one, but it 
would bring out the results in a more deliberate and certain 
manner, and the wary course in one case would facilitate others, 
since principles of legislation, and a practice in conformity with 
them, would be evolved, and form eventually part of the common 
sense and common action of the house, and a guarantee against 
much reckless precipitation that now alternates with much tire- 
some and disheartening delay. 

But for good work there must be good men ; and Parliament 
must be content either by an improvement of its machinery, or 
by the employment of proper professional aid, perhaps by both 
means, to provide the means for executing the high work we have 
indicated in a becoming manner. 

It is said that the committee for the parliamentary revision of 
current legislation is to be resumed. This proceeding will give 
opportunity to consider the subject, not only in connection with 
the criminal law bills of the statute law commission, which are 
to be referred to it, but with reference to the working of all 
our arrangements for the preparation, the discussion, and the 
passing of our Acts of Parliament ; and for giving to Parlia- 
ment the information necessary for its guidance in these tran- 
scendent duties. 

Transcendent we say, for to make laws for generations of 
people, affecting their persons — their properties — their commer- 
cial transactions — and their functions of all sorts; as well as the 
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relation of the state^ both to foreign states and its own subjects, 
and all the departments of its institutions — ^has influences and con- 
sequences of a higher kind than can be assigned to any other kind 
of human exertion. 

We do not apologise for urging this truism, since the heed- 
lessness manifested on all sides shews too plainly that it is well 
nigh forgotten, and yet it may be doubted whether the pressure 
of taxation, by means of bad legislation, is not infinitely greater 
than that which is imposed upon us in the direct form of taxa- 
tion. 

The primary object should be to bring the whole body of our 
legislators to one view of the matter before them. On a former 
occasion we recommended that there should be an exposition in 
Westminster Hall of the whole body of consolidated law, where 
her Majesty's lieges do congregate in attendance on her Majesty's 
courts at Westminster. 

But possibly this might be inconvenient to members of Parlia- 
ment. If that be so, there is room and verge enough in the 
spacious galleries and passages of the two Houses, and the use of 
them for notification is proved by some instances patent to every 
passer-by. 

Many men who will not open the pages of a book, still less 
collate the different parts of it, will look at a plainly printed 
placard or broadsheet, and the exigencies of notification would 
force a regard to uniformity which the official draftsmen are not 
sedulous to observe. But it would be neither necessary nor de- 
sirable to obscure these notifications by minute detail. The pur- 
pose would be answered if they should bo confined to the outlines 
of the subject, and the exhibition of the relations of the several 
parts. When such an exhibition had done its part in exciting 
attention to the subject, the detailed print would probably be 
referred to with an interest that would make the effort profitable 

We do not propound these things as having a place only in the 
mind's eye; we have on several occasions seen the expedient 
adopted with much advantage to one's self and othera It is not 
only the idl^ person, but the busy and preoccupied, to whom it 
is useful. As it is, few read parliamentary blue books, or the 
bills that are laid before Parliament ; and of those who read, few 
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are able to understand them in the form in which they are pre- 
sented. 

If that form were always uniform for the same matters^ and of 
a logical character, as indicated in the paper on " the recordation 
of the law for the purposes of promulgation, administration, and 
legislation," in the recently published Transactions of the National 
Association for the Promotion of Social Science, the most recondite 
views would be brought to the surface, and acquire the character 
of vulgar commonplace, with an effect corresponding to the 
effect which proverbs and maxims have at all times had among 
a people. 

Let some sagacious minister, more regardful of the practica- 
bility of the method which he employs than the coTnme il faut 
which so enthrals all modem statesmanship, require that all 
matters submitted for his consideration shall be presented in this 
way. It will save him a vast deal of labour in acquiring the 
knowledge of the contents of a variety of complicated measures, 
and save him not less labour in pointing out the inconsistencies 
and impracticabilities of such measures, most of which would be 
answered to the movers themselves in the attempt to reconcile 
their statements to the obvious requirements of logical exposition. 

One of the immense uses of a code or consolidated body of 
law, would be to give us a synopsis of all the fundamental parts 
of law, and so far relieve the supplemental laws of matters already 
treated of with sufficient explicitness ; while the framework of 
the parts of the code would furnish a model for the framework 
of its supplements, and thus diminish that part of confusion and 
difficulty which results from the adoption of different forms found- 
ed on no special principle or purpose, but the desire to make a 
distinction between the works of a rival and one's own. 

We trust that the committee on the parliamentary revision of 
current legislation will make this matter one of special inquiry, 
for it lies at the very basis of all effectual consolidation of the 
law, which basis must be conformable to two essential conditions — 
that it be logical and convenient; logical wherein every premise 
or predicament takes precedence of its consequent, and both are 
in marked relation to each other and to their correlates, and con- 
venient, wherein every thing finds a place conformable to the 
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requirements of the draftsman and the legislator^ and all who 
are concerned with the incorporation of the annual accretions of 
law by statute and judicial decision. The jurist and the 
mechanist must equally regard the requirements of the other^ and 
at the same time take care that the result realizes at once the 
purposes of the student, and of him who, by the pressure of his 
business or preoccupation of mind, is forced to avail himself 
only of a cursory reading. 

We do not say that any thing essential is to be sacrificed 
for such objects; but they are to be had in view so far as they 
are consistent with fulness, accuracy, and clearness. 

Suppose that such arrangements should be adopted for a few 
sessions, the member of Parliament would come to be tdtimately 
informed of the matters submitted to his arbitrament; and, being 
informed, would feel an interest in things now repugnant to him, 
and from ignorance of which he is often made shamefaced when 
he comes in communication with his constituents and well-in- 
formed persons. 

We need not say how much such facilities would advance the 
discussion of these subjects by the press, and thus lead eventually 
to a common understanding by the whole people. 

We are apt to talk of a reform in Parliament; but, whether 
Parliament be reformed or not, it is needful that its business 
should be better prepared; and the excellent men of all parties, 
of all shades in opinion, and of every pursuit in life, should be 
enabled by all practicable means to render the assistance which 
unquestionably they can afford in an easier and more effectual 
manner. 

The thirty years' war of public questions is a reproach to the 
age. That a generation should pass away while we are redressing 
minor grievances of which we are all aware, and when elsewhere 
every one finds a remedy the moment that it is found to exist, is 
an anomaly that one finds it difficult to explain, but by the 
supposition that the world is made up of two classes — those who 
are earnest, and those who are indifferent ; and that the latter 
looks upon opportunities as matter of pastime, and the former as 
matter of work, but that the two are not to be found in co- 
operation. 
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The real truth is, that our statesmen do not stoop to details, but 
leave them to the helots, whose poverty compels them to work for 
their bread, and who are therefore despised. It is a pily that, at 
some period of their lives, our statesmen do not some piece of 
actual work, bringing them acquainted with the detail of the 
means by which that work is to be performed. The study of the 
law in dilettante fashion is doubtless of some use in giving them 
legal notions, but it is doubtful whether, by such study, men ever 
acquire legal ideas^ still less legal faculties. 

We do not say that the school of the practitioner is the school 
where alone such things may be acquired. The school of practice 
should be supplemented by the school of legislation, and the act 
of Parliament should be traced through all its phases of existence. 
In the court where the wholesomeness of its provisions is scan- 
ned, in the press where their wisdom is discussed, in the petition 
where complaint of oppression or blundering is set forth, in the 
instructions where the purpose is indicated, in the drafts where 
the material is elaborated, in the debates of the House where the 
principles are ventilated, in the committee where the provisions 
are mauled, in the office or place of business where effort is made 
to conquer imperfection and inconsistencies, and realize the fan- 
cied object It is in all these places, and on all these occasions, 
that the merits or demerits of legislation are to be learnt, and it 
is to be feared that the task is of a sort too dry, and the eventual 
advantages too uncertain, to induce our statesmen readily to do 
this needful work at some period of their lives. 

But if common methods should find their way into use, these 
studies and labours might be facilitated, and probably the day 
will arrive when in Parliament there may be furnished, partly by 
a committee on public bills, partly by officers charged with the special 
work of legislation, and partly by a code or consolidation of the 
law, making its scheme and scope matter of common knowledge, 
means whereby these hopes and fancies may become actualities. 

Is there no member of Parliament honest enough, and bold 
enough, to avow his ingnorance, and to claim that he and his 
fellow members should be placed at more advantage to do the 
work they undertake? No one desires that they should be 
drudges, while every body must desire that they, in common with 
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their fellow-subjects, should have such an amount of knowledge 
as would enable them to know in what country they are, and how 
to ask their way. 

The funny state of politics owes much of its condition to this 
prevalent ignorance. Surface politics every body is acquainted 
with, but few with real politics, simply from the want of a pre- 
valent knowledge of the soul and substance of politics, of its details 
and workmanship ; and yet it would be difficult to say of any 
member that he is ignorant. He is up to every thing, but has it 
not scientifically and thoroughly, or, if he happen to have it, 
others have not, and he does not like to bore them with his 
knowledge, or if he did they would not listen. 

Indeed details are not to be learnt by talking, and it is there- 
fore that we seek to introduce more largely the method of pre- 
senting them to the eye as by a picture, that men may acquire it 
before they know what they are about. 

We feel almost ashamed at the empressement with which we 
urge this subject; but the experience of a quarter of a century 
spent on the observation, of the hindrances of our legislation, has 
taught us that, next to the discovery of the appropriate methods 
of legislation, is the practical means of bringing them habitually 
under the eye of the legislator, without fatiguing or tiring him. 

And as this is the medium through which the nation must 
have its laws, and without which all the jurists in the universe 
are of no account, it is of the last importance not to lose sight of 
any expedient that may be available. 

We are among those who think that peers, members of Parlia- 
ment, and statesmen of every degree, are very unfairly dealt with 
in these matters; but it must be admitted that the unfairness is 
very much their own fault, since they do not insist that the laws 
should be made as clear to them as possible. 

They may say that they do not know how to set about the 
removal of the grievance. Let them require, before they pass a 
new law, that the existing law on the subject shall be ascertained. 
Let them -require that the whole law on any subject shall be 
digested in one place. Let them require that the structure of the 
law in its common conditions shall be settled and uniformly 
observed ; and that, before a law is submitted to them for adoption 
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or rejeotion, it shall be revised, in reference to such points as it 
may think proper to prescribe, by statute, by standing order, by 
instruction or example, so that it may have to deal with a matter, 
as £fir as possible, pure and simple. Let them prescribe, as in- 
dispensable conditions, that the cardinal rules of unity, uniformity, 
propriety, of comprehensiveness and completeness, shall be re- 
garded. 

In a very little while this difficult matter will settle down in a 
standard of universally recognised utility, and the process of 
legislation, beset now with so many needless difficulties, and dis^ 
creditable fiulures^ will become a facile routine. 

We bystanders cannot fail to see also that^ as our details 'of 
parliamentary business shall become better settled, and the in- 
congruities of legislation are thrown out to view, incongruities 
will be exhibited which will challenge the discussion of matters 
upon principles somewhat too much lost sight of. 

Our great men will recover their position and mastery, and the 
leaders in Parliament will reassume the weight and authority 
which are now denied to them. 

This is a matter of common concern, for that such a nation as 
this should be without leaders is a cause of peril, not merely to 
our most precious institutions but to the state itself. 

On this head, as if d propos to the predicament, the public 
press has come to discuss the state of oratory in Parliament, and 
seems to attribute the want of progress in public business to the 
absence of that qualification. We think that there is full as 
much oratory in Parliament as there ever was in any period of 
our history, and as there ever was in any body of Englishmen — 
that medley race — so shy and so energetic— so taciturn and so out- 
spoken — so thoughtful and so practical — so indolent and so active 
— so much of every thing and so incomplete in every thing. 

The true cause, we believe, and as we have often pointed out, 
is, that the orators despise the details of affairs, and the practical 
men despise the priociples; and our statesmen never think it 
worth their while to study the requirements of business, till, by 
the turn of the wheel of fortune, and by the help of their oratory, 
they have found their way to office ; and then, if they are wise, 
they become for a while the servants of the bureaucracy, and, if 
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foolish, pluDge into schemes, the work of their own conceit^ and 
inevitably destroy themselves. 

When they have been in office, the fear of committing them- 
selves stems the tide of their speaking, and they engage only in 
the great enterprises of parliamentary debate, on which the for- 
tunes of party depend. 

A little more mutual respect for one, another's qualifications 
and attainments, throughout all sides of the House, would much 
advance the private causes of the competitors for power, and the 
public interests likewise. 

We think our leading public men behave very ill to the secon- 
dary order of representatives, and very foolishly as regards them* 
selves If they consorted more with each other, and lent a hand 
in those enterprises which have not quite established themselves 
in parliamentary favour, to the extent of securing a full hearing 
to the mover, and developing the subject on well-established 
principles of legislation, without committing themselves to the 
entire objects and details of the measure, great questions would 
be much advanced, and a vast amount of debris, that chokes up 
the parliamentary ways, would be swept along and absorbed in 
more comprehensive views and measures^ which the little mea^ 
sures would go to build up by their contributions of suggestion. 

We believe that every party in the state is to blame for the 
present condition of affairs ; and it might be well for us all to 
put on penitential garb, and reflect how far, by our individual 
indifference and pococurante criticism of every thing that is pro- 
pounded, we do not discourage public men, and lead them on to 
a habit of like carelessness. 

The subject is much too large to be dwelt upon in this places 
for it involves nothing less than the outline of the state of the 
nation in the many phases of consideration that press for atten- 
tion. 

We are more critical than courteous, and, in cynical isolation^ 
display our own consciousness of deficiency in carping at the fail- 
ings of others. 

This is the penalty which society pays for reducing all to its 
own standard of feeble conformity, instead of giving encourage- 
ment to every energy to develope itself, and moderating the 
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tendencies of each by bringing all principles and energies in com- 
petition. 

The memorable examples of moral greatness and personal pre- 
eminence which recent times have shown, prove that this state of 
things is rather the result of social habit than of inherent defect 
of character in our people — an incident of civilisation which, in 
raising the character of the state, lowers that of the individual — 
an incident which, if sufifered to endure in influence, terminates 
in destroying the state too, by depriving it of the vigour that it 
derives from personal excellence in its leaders. 

We will not dwell upon the littleness of our present position, 
nor upon its danger. It is a characteristic of this country, that, 
whenever things appear as bad as they may be, the nation shakes 
itself, and meets the difficulty by corresponding energy of action. 

We must not, however, count too much upon the ability to 
overcome risks by sudden efiforts. The triumphs of modem in- 
vention are placing all peoples on terms of equality of advantage ; 
and the day may come when, encumbered with a burdensome 
debt, the price of so many fortunate escapes, we may not be able 
to cope with a concentrated concurrent attack by a powerful 
alliance of jealous rivals. 

A few numbers back, we urged upon attention that consolida- 
tion of the state, of our public knowledge, of our tribunals and 
law, of our finance and special agencies, and of our civil service, 
was the vocation of the day. 

The miserable state of our preparation to encounter the India 
question proves, sadly enough, the truth of that position. 

There seems to be little apprehension of what our constitution 
is ; still less is our constitution in a state, either in point of men 
or in point of measures, to meet the call upon it. 

Evidently we must no longer go on in piecemeal fashion, but 
in every thing look well to the whole predicament, and our whole 
means of meeting it ; resolving never to undertake any matter 
without well knowing where it should find its place in existing 
things, and how both the new and the old may be incorporated, 
so as to make them work well together for their common pur- 
pose. 

It is then in this large sense, and not as a merely technical 
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matter of conveDience, that we urge so often and so earnestly 
the consolidation of the law of England; coupling with. that 
imperial work its correlate, the consolidation of our tribunals^ 
including therein our arrangements for instructing and training 
our statesmen lawyers, our judges, our jurists and legislators, and 
our men of business, and also the consolidation of our official 
civil service, upon the simplicity and comprehensiveness of which 
depend so greatly the simplicity and comprehensiveness of the 
law, and the intellectual, practical, and moral energy of our 
statesmen generally. 



abt. IX— new laws relating to divorce and 

PROBATE, 

1.-4. Practical Treatise on Divorce and Matrimonial Jurisdiction^ 
under the Act of 1857, and new Orders^ with numerous Pre^ 
cedents. By John Eraser MacQueen, Barrister-at-Law* 
London : Maxwell, 1858. 

2. A Treatise on the Lawy Practice^ and Procedure of Divorce and 

Matrimonial Causes^ under 20 and 21 Vtct^ c. 85. By 
William Brandt, Barrister-at-Law. London : Butter* 
WORTH, 1858. 

3. Common Form Practice of the Court of Probate. By Henrt 

Charles Coote, Proctor in Doctors' Commons. BuT- 

TERWORTH, 1858. 

4. TTie Practice of Probate and Administration under the new 

Statute^ 20 and 21 Vict, c. 77; vnth the Rules, Orders, and 
Instructions, Sfc. By C. W. GooDWiN, Barrister-at-Law. 
Crockford, 1858. 

5. A Practical Guide in Obtaining Probates, Administrations, ^c. 

By Edward Weatherly, of Doctors' Commons. Lon- 
don: Hurst & Blackett, 1858. 

IT seems in these days to be a necessary consequence, that when 
important statutes are passed, many commentaries thereon 
should be forthwith published ; either in the form of an " Edition " 
vol. v. no. IX. ^ 
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of the statute, ** with Notes and Copious lodex," or in the more 
ambitious shape of a treatise embodying the new law. Numerous 
works, great and small, good and bad, useful or of doubtful and 
ephemeral value, are hurried forth by rival publishers ; priority 
rather than perfection seeming to be sought after in the greater 
number of the cases we are referring to. Thus, law literature 
Buflfers oftentimes by the temporary character, incomplete treat- 
ment, and partial comment which an important subject receives ; 
nor can we believe that the pecuniary profit from this endless 
making of books can, generally speaking, be considerable. 

At the same time it musl be admitted that, owing to the rapid 
and irregular flood of new laws, there are advantages to the 
practitioner and student in having well arranged for them statutes 
ill-digested and composed, as many alas are, when they come to 
receive the Queen's assent, after having previously undergone, 
during a session of parliament, the meddling and muddling pro- 
cess of alterations and amendments in committee, and suflfered 
many things at the hands of pertinacious, crotchety, or ignorant 
members of the legislature. 

The recent statute relating to divorce and matrimonial causes 
in England, and that under which the court of probate is estab- 
lished and regulated, deal not only with topics of vast importance; 
but from their nature naturally have provoked many editors to 
rush to the assistance of their weaker, more modest, or busier 
brethren, who, we think, are now sufiSciently provided for. 

With respect to the construction of the acts themselves, we 
suppose we must congratulate ourselves— considering the mode in 
which the laws are made — that they are no worse ; indeed Mr. 
MacQueen, in his " Treatise on the Divorce and Matrimonial Juris- 
diction,'' speaks of the Act of 1857 as a great and difficult mea- 
sure, which " reflects credit on the government, and also on the 
opposition, in both Houses of Parliament" This charitable judg- 
ment — in which certainly, so far as the opponents of the bill in 
the Commons are concerned, we cannot coincide — ^proves both the 
author's amiability and the low standard of excellence which we 
are accustomed to take of the productions of our law-making 
machine ; for if we may quote further the learned writer's lan- 
guage, we would say of this same statute that it is ''very straiigely 
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put together. The labours of the pitchfork are viable in every 
page. Things having nothing to do with each other are placed 
in juxtaposition. Things intimately connected are far asunder. 
Not a few of the clauses are puzzling. Sometimes they disap- 
point by doing too little, next they startle by doing too much. 
Often we are at a loss to comprehend why what is plainly before 
the eye is overlooked entirely/' 

And he adds further, that '* already grievances are felt which a 
line would have obviated." Thus, e. g^ the clauses which were 
intended to give jurisdiction to the judges of assize are inopera* 
tive; and locd relief, which was held out as a valuable character- 
istic of the proposed enactment, is as yet a thing unknown. 
Other and no less untoward flaws are mentioned by the author 
whom we have just cited, who, however, is willing to concede 
that, ''nevertheless, with all its defects, excesses, and omissions^ 
this act, the fourth attempt of government to legislate on the 
subject, if wisely administered, will be found to have many whole- 
some and many admirable capabilities." Amongst the " whole- 
some and admirable capabilities " can hardly be classed that arising 
out of the 59th and 33rd sections. The latter abolishes the action of 
crim. con>, while the former provides that the court may durect that 
the whole or any part of the damages recovered at the suit of an 
injured husband, may Be settled for the benefit of the children, or 
maintenance of the wife. So, as Lord St Leonards pointed 
out during the debate, a man may now, by the 33rd section, re- 
cover damages for his wife's infidelity without seeking for a 
divorce, and may continue to live with her upon these damages 
obtained from the paramour, which may be settled on her or the 
children ; and, even when a divorce is obtained, the damages 
may be settled upon the children of the marriage, and the father 
may live with his children whilst they are maintained and edu- 
cated with the price of their mothers dishonour!^ Although 
this is (and ought not to be) a possible case under any provision 
of any statute, we think it is not likely that many instances of 
such a gross proceeding will occur. 

^ See Lord St Leonards' remarks on this subject, in chap. xii. of his 
excellent little Handj Book, which, we are glad to see^ has already 
reached the fifth edition. 
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The general objects of the recent alterations effected by the 
statute we are referring to, are too well known to be here adverted 
to. The crying evils of the old system — its gross injustice — its 
absurd anomalies and corrupt procedure, were too often the-themes 
of the law reformers, and the subject of remark in this Maga- 
zine, to need recapitulation here. And no one who recollects 
under what circumstances the present measure was carried, need 
be reminded now of the silly superstitions which still survived, and 
had to be vanquished by vigour rather than be defeated by reason ; 
nor of the formidable interests which had to be conciliated — the 
open and secret opposition which had to be met — the misrepresenta- 
tions which had to be exposed — and the factious and determined 
combinations which, after inflicting damage on the bill, eventu- 
ally succumbed to the indomitable force and skill of the Attorney- 
General during the session of 1857. It is an example too recent 
to be forgotten yet, of spiritual and social intolerance, and tem- 
poral greediness, which, although impotent to prevent the final 
success of the reform, were strong enough to retard and to cripple 
it in its detail. 

Under such circumstances we cannot help perceiving that 
future amendments, both in principle and practice -of this 
act of 1857, are inevitable. For example, the defect of 
the 27th clause may be cited. This section, while it gives the 
husband a right to a divorce from the wife in all cases of her 
adultery, gives remedy to the wife also; but limited in such 
fashion, that of itself this provision would demonstrate to any 
unprejudiced person to which sex the learned and virtuous mem- 
bers of the legislative assemblies belong. The right to a dissolu- 
tion of matrimonial fetters is conceded to the wife, when her 
husband has, since the marriage, been guilty of incestuous adul- 
tery, or of bigamy with adultery, or of rape, or of adultery 
•' coupled " with a certain amount of cruelty, or " coupled " with 
desertion for two years or upwards. In two other cases also, 
which need not here be specified, the remedy is extended to the 
weaker sex. Lord Lyndhurst moved an amendment on the 
clauses which we are now alluding to, with the intent to procure 
some more equitable consideration for married women. On his 
proposition being rejected, his lordship, in conjunction with four 
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other peers, entered on the journals of the House his protest; and 
as this able production contains, as we hope, the material as well 
as the reasons for future amendment of the law, and is moreover, 
in its statesmanlike view and felicitous language, a very remarkable 
document, we shall here present it to our readers. The grounds, 
then, of Lord Lyndhurst's dissent from the majority are as 
follows: — " 1. Because the effect of rejecting this amendment will 
be, to confine the dissolution of marriage upon the adultery of 
the husband to the cases stated in the bill, which we consider to 
be not only inexpedient, but, as contrasted with the relief upon 
the adultery of the wife, partial and unjust 

" 2. Because, as the clause is framed, although the husband 
should be living in the most open and notorious adultery, and 
should even bring his mistress into the family residence, insulting 
the wife by her presence, and should endeavour by ill-usage to 
compel her to submit to this disgrace, such a case would not 
come within its provisions. 

" 3. Because the adultery of the husband, accompanied with the 
commission of the greatest crimes, and even the most infamous 
vices, would not entitle the wife to relief under this clause. 

** 4. Because the adultery of the husband, although coupled with 
his condemnation to penal servitude, even for life, and the conse* 
quent degradation and misery of the wife, would not, under the 
provisions of this bill, enable her to obtain a dissolution of her 
marriage. 

'' 5. Because many other cases of similar injustice and hardship 
are excluded from relief under this clause. 

" 6. Because to allow a divorce for the adultery of the wife, and 
to refuse it in these and other cases of adultery by the husband, 
coupled with acts of deep injury inflicted upon the wife, is mani- 
festly unjust. 

" 7. Because, although the adultery of the wife may lead to the 
imposing a spurious o&pring on the husband, and entitle him to 
a divorce for a reason which would not apply to the case of adul- 
tery by the husband, other circumstances may, and frequently do, 
occur in connection with the adultery of the husband, giving the 
wife an equal claim to this remedy. 

" 8. Pecause no distinction is made in Scripture between tlio 
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case of the man and of the woman in the commission of adultery. 
The sin is the same in both — both are included under the same 
prohibitioD. 

" 9. Because the whole tendency and spirit of the Christian reli- 
gion is manifestly calculated to raise women to equal rights and 
equal responsibilities with men. * It has,' in the words of an 
eminent writer on general law (Chief Justice Story), * elevated 
women to the rank and dignity of an equal, instead of being an 
humble companion or a devoted slave of her husband ;' and 
accordingly we find that, as Christianity extended itself, and its 
influence was brought to bear upon social and civil affairs, so the 
condition of woman was improved, and her rights to protection 
and redress were acknowledged. With respect to marriage and 
divorce, the rule of the Roman Catholic church applies to both 
sexes equally ; while all Protestant legislatures (except our own), 
in declaring that marriage may be dissolved for the cause of adul- 
tery, have accorded to the wife the same rights and remedies as 
"to the husband. 

" 10. • Because by our ecclesiastical law (the only law at present 
applicable to this subject) the same judgment is pronounced in 
the case of adultery, whether the crime be committed by the 
husband or the wife; and there appears to us no reason why, in 
extending the remedy, the principle should be changed. 

'^ 11. Because as to the objection that the extension of the law 
to cases of adultery by the husband, will give occasion to a great 
number of suits for divorce, we think apprehension is altogether 
groundless. The proceedings can originate only with the wife, 
and she has, both as to feeling and interest, so much at stake, so 
much to relinquish which must be most dear to her, that we 
think there is little fear of her resorting to this remedy except 
in extreme cases, and after all hope of amendment has 
ceased. 

" 1 2. Because by the law of Scotland the adultery of the husband, 
with respect to divorce, is placed on the same footing with the 
adultery of the wife. This law is found to be attended with no 
inconvenience. The evidence upon the subject is above all excep- 
tion, and we deem it most desirable that laws which so deeply 
tiffect the social and moral condition of the people should^ in con- 
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tiguous parts of the same empire^ be in accordance with each 
other." 

There is yet another protest of the same noble lord, of the date of 
the 23rd of June, 1857, which is also worthy of being recorded on 
our pages for the like reasons which we have oflfered for extractiog 
the former. The occasion for the second protest was his moviog 
the iutroduction of a clause, giving to the wife a divorce when 
her husband had been "guilty of wilful desertion, without probable 
cause, for five years or upwards." This proposition seems to us, 
we confess, so rational, and essentially just in its mtention, that 
we can only attribute its rejection to what a learned living divine 
calls "invincible ignorance," and hard-cased prejudica This 
second protest is as follows: — 

" 1. Because the contract of marriage is the most solemn engage- 
ment into which a man can enter, and in which he promises to 
love, comfort, and honour the woman, and keep her under all 
circumstances of sickness or of health, and adhere to her as long 
as they shall both live. 

" 2. Because the purposes of this engagement^ as deduced from 
Scripture, are of the deepest interest and importance, viz., for the 
birth of children, to be brought up in the love and fear of Grod^ 
for a remedy against sin, and for mutual society, help, and com- 
fort, both in prosperity and adversity. 

" 3. Because by wilful desertion not only is this sacred promise 
impiously violated, but all the purposes for which this ordinance 
of God was instituted are wholly frustrated. Even in the most 
ordinary contract the breach of it on the one side puts an end to 
the obligation on the other, and we see no reason why a different 
rule should be applied to the contract of marriage, and more 
especially in a case destructive of the entire objects of the 
union. It appears to us to be contrary to all principle, and 
most unjust, that the husband should be permitted to set 
at nought an engagement followed, as it must be, by such 
consequences^ and that the woman should continue to be bound 
by it. 

" 4. Because we feel strongly the extreme cruelty of such conduct 
towards the deserted wife, in the utter disappointment of all her 
confident expectations of happiness from the promised love, com- 
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fort, and society of her husband, and leaving her without hope to 
the contemplation of a long, dreary, and desolate future. 

** 5. Because divorce from this cause is justified as scriptural by 
the highest ecclesiastical authorities. It is well known that at 
the Reformation the subject was anxiously and carefully consider- 
ed by prelates and divines eminent for learning and piety, and 
that they came to the conclusion that wilful desertion was a scrip- 
tural ground for divorce. We find the names of Archbishop 
Cranmer, of the Bishops of London, of Winchester, Ely, Exeter, 
and others, of Latimer, Parker, &a, of Peter Martyr, Martin 
Bucer, Beza^ Luther, Melancthon, Calvin, &a, among those who 
maintained this opinion, and which was adopted by the whole 
body of Protestants on the continent of Europe. Accordingly, 
this has been the acknowledged doctrine of all their churches to 
the present day. We find the same doctrine expressly stated and 
adopted in the eighth article on divorce in the ReformaMo Legum 
Ilcclesiasticarum, compiled under the authority of Henry the 
Eighth and Edward the Sixth, which body of laws, although it 
did not receive the confirmation of the crown, in consequence of 
the early and unexpected death of King Edward, has always, as 
the commissioners on the law of divorce in their report justly ob- 
serve, been considered of great authority. We also find that at 
a more recent period a right reverend prelate, eminent for learn- 
ing and talents (Cozens, Bishop of Durham), in his celebrated 
argument delivered in this House in the case of Lord Roos, main- 
tained the same opinion. His words are these : — * The promise 
of constancy in the marriage ceremony,' does not extend to 
tolerating adultery or malicious 'desertion, which dissolve the 
marriage.' 

" 6. Because by the law of Scotland wilful desertion, as in all the 
Protestant churches on the continent, is considered to be a scrip- 
tural ground for divorce ; and the law in this respect is regarded, 
by all the first authorities in that country, not only to be free 
from inconvenience, but as just and highly beneficial We fur- 
ther deem it to be most desirable, that upon such a subject as 
marriage and divorce, afifecting as it does the whole social system, 
the same law should, as far as practicable, prevail in both parts of 
■the kingdom, and the more so as continued experience has shown 
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the great inconvenience occasioned by the difference and anomaliea 
of the two systems. 

'^ 7. Because, as to the objections to the proposed extension of 
this measure on the ground of its tendency to demoralize society, 
this is not only disproved by the example of Scotland ; but a care* 
ful examination of the state of society in Boman Catholic coun- 
tries will, we think, lead to the conclusion, that the principle of 
the indissolubility of marriage is far less favourable to morality 
than the opposite doctrine, accompanied with a cautious exercise 
of the power of divorce in such extreme cases as those of adultery 
and malicious desertion. 

" 8. Because, as to what is urged with reference to the law of 
our ecclesiastical courts, we answer that the object of the present 
biU throughout is to amend that law, and to render it more con- 
sistent with reason and justice; and with respect to the Church 
of England, we will merely repeat what we find stated in the 
argument of the learned prelate to which we have already referred, 
viz., that ' we cannot see why they are to be styled the Church of 
England, who join with the Council of Trent rather than those 
who join with all the reformed -churches, and plead against the 
canon of the Church of Rome, which hath laid an anathema upon 
us if we do not agree with them.' " 

These protests are, we say, valuable records ; and although it 
is mortifying to perceive that the grounds so forcibly stated 
therein were inadequate to affect the reason of the majority of 
■the representatives of hereditary wisdom, yet it is consolatory to 
thiuk that they may hereafter be referred to and acted on, be- 
cause of their intrinsic merits. 

As we have at the outset referred to the multiplication of legal 
volumes on all occasions^ we feel that it is but doing justice to the 
authors of the works enumerated at the commencement of this 
article to say, that, so far as we have been able to examine 
and compare them, they are as complete as could be expected at 
the present stage of the operation of the new court.^ Indeed, 
those relating to the Divorce Act would be of little use to the 

^ Several editions of the two Acts noticed in this review were hastily 
issued from the press, without the Bules and Orders ; and were, of course, 
useless. 
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practical lawyer, if they had not a somewhat wider scope thaa 
that of being mere editions of the new Act : for, by the 22nd 
section it is enacted, that " In all suits and proceedings, other 
than proceedings to dissolve any marriage, the said court shall 
proceed, and act, and give relief, on principles and rules which, in 
the opinion of the said court, shall be, as nearly as may be, con- 
formable to the principles and rules on which the ecclesiastical 
courts have heretofore acted and given relief ; but subject to the 
provisions herein contained, and to the rules and orders under 
this act" Mr. MacQueen, therefore, has in his book discussed 
the law of marriage ; and has included that belonging to Scotland 
as well as England, because either may be the subject of the 
jurisdiction of the new tribunal ; and he sets forth not only the 
law of the ecclesiastical courts so far as it is applicable to the pre- 
sent practice, but also much collateral and historical matter. Mr. 
Brandt, the other learned author whose works on the subject we 
have examined, has, in his well-arranged and convenient volume, 
taken a narrower range, and confined himself more to the prac- 
tical parts of the subject ; and it is on considering these points 
especially that we are led to lament over the shortcomings of the 
law as it now is, and to hope that it may so grow, by judicious 
fostering and skilful administration, as to take its place, erelong, 
as one of the most complete reforms of this our generation. 

We must now briefly turn to the other important statute of 
the same session which we have to notice ; we mean " The Act 
to amend the Law relating to Probates and Letters of Adminis- 
tration in England ** (20 and 21 Vict, a 77), which contains 
119 clauses. 

We have from time to time, on previous occasions, discussed 
various matters connected with this branch of the ecclesiastical 
courts ;* and it would be of no practical value to debate now the 
necessity or the policy of the change effected, or to tell how the 
battles of proctors and doctors were fought and lost and won. It 
must suflBce to say, that it has now been eventually declared by 
statute, that it is " expedient that all jurisdiction in relation to 
the grant and revocation of probates of wills, and letters of " 

^ As to Common Form Practice, vide Law Magazine^ voL lliL, p. 1 ; voL 
liv., p. 110 ; and Law Magazine arid Law Review^ vol L, p. 252. 
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administration, should be exercised in the name of her Majesty 
by one court" So that now, the great obstacles to all reform 
being removed, we may expect to see accomplished any rational 
improvement or development in the system which time and ex- 
perience may suggest. Miracles are not wrought in these days 
in aid of the Legislature ; and it would have been one, if, in spite 
of all the conflicting interest and opposing opinions, the statute 
had come forth perfect in all its parts. ^ 

Mr. Coote has confined his attention to the Common Term 
Practice of the Court of Probate. His experience under the 
ancient jurisdiction gives him great advantage in its exposition ; 
for the reader will recollect that, except where it has been other- 
wise provided by the new statute or the orders, the practice of the 
court is decided to be in accordance with the ancient practice in 
the Prerogative Court— meaning, we presume, that of Canterbury. 
The author, therefore, has prepared an excellent practical manual 
for the use of the general practitioner ; for now that the select 
few no longer celebrate exclusively their mysteries in Doctors' 
Commons, no reason can exist why all should not have the oppor- 
tunity of penetrating them. Mr. Weatherby, likewise — ^another of 
the practitioners under the old system — seeing that the new court 
is an open one, has frankly offered, in his '* Practical Guide,'' to 
all who will avail themselves thereof, the fruits of his former ex^ 
perience. 

We have called the court in question an open one ; but, so far 
as it affects counsel, this turns out not to be sa ''Advo- 
cates of the ecclesiastical courts," says Mr. Goodwin, in his 
useful manual (p. 11), '' who have been admitted at the time 
of the passing of the act (25th August, 1857), may practise 
as advocates or counsel in aU matters and causes whatsoever in 
the Court of Probate. Serjeants and barristers-at-law may prac- 
tise as advocates or counsel in contentious matters (sea 40) ; and, 
it would seem, in no others. The act at the same time throws 
the Courts of Law and Equity open to advocates, without any 
restriction. The act makes no provision for the transaction of 

1 Whilst we are writing, we are informed that a bill to amend the act 
.of last session is about to be introduced into the Upper House by Lord Ci-an- 
worth, the main subject of the amendment being that relating to Appeal. 
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son-conteDtious business in open court, when the present race of 
advocates has died out." 

It is possibly a debateable point, notwithstanding the words of 
the above section, whether counsel are necessarily excluded from 
non-contentious business. However this may be, it is quite clear 
to us that there ought to have been no room left for any question 
of the kind to be raised. It is a blot in the statute, which was 
introduced on very obvious and not very creditable grounds ; and 
by a process it is said, which in parliamentary phrase is, we believe, 
termed " smuggling.^ We hope that provision will be made to 
rectify the error before that painful event shall occur to which 
Mr. Goodwin has so heartlessly and curtly referred — namely, the 
dying out of the present race of advocates. The whole spirit of 
our law is against Testrictions of the kind. To the proctors were 
conceded compensations which they have certainly calculated at 
an enormous sum.^ The same principle ought to have been 
adopted in the case of the advocates, if justice so required it. If 
it be true that they have cunningly obtained an undue preference 
and exclusive audience in the greater portion of the business of 
the court, we hope the advantage so acquired will be both openly 
and quickly taken away. 

It would be unpardonable to conclude any remarks on the sub- 
ject of the statutes to which we have been referring, without 
acknowledging the deep debt of gratitude which the country owes 
to Sir Richard Bethell as a law-reformer and legislator. To pro- 
found acquaintance with the principles of law, vast experience, 
and unequalled skill as a practitioner, he adds a scientific know- 
ledge of his profession — which is, alas 1 a rare thing to meet with, 
in or out of parliament ; he knows, therefore, not only what the 
law is, but what it ought to be. Single-handed, almost, he 
effected during his term of oflSce, in the face of multiplied and 
wearing hostilities, some of the most important and genuine 
reforms, in which he exhibited powers suflScient to make the 
reputation of half-a-dozen other attorney-generals. That he 
should not have accomplished more, they who know the diflS- 
culties which surrounded him have, indeed, no cause for wonder- 

" * A commission, consisting of the Judge- Advocate, Sir Stafford North- 
cote, and Mr. FoUett, has been appointed to investigate the claims set up. 
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iDg. Assuredly it is not to Sir Richard Betlicll that the short- 
comings and defeets in the acts of parliament we have been 
discussing are to be attributed. 



Akt. X.— papers of the society for pro- 
moting THE AMENDMENT OF THE LAW. 

I. Paper on the Stockjobbing Acts, by Mr. Sebjeakt 

WOOLRYCH.^ 

I AM to address you this evening upon the propriety of re- 
pealing the Stockjobbing Acts. Indeed I might say, that if 
Sir John Barnard's act, 7 Geo. II., c. 8, were expunged from the 
Statute Book, the object of this paper will be attained, because 
I believe that, with the exception of that act, there are not any 
material provisions upon the subject. It will appear that the 
system of jobbery which has had so long and pow^erful a 
sway, prevailed chiefly in East India stock, it is said, as early as 
1695. It is related of one Sir Basil Firebrass, whom the Com- 
pany desired to make their friend, in order that their charter 
might be secured, that he contracted to Put, as the phrase is ; 
or (in other words), to obKge them to receive of him £60,000 
India stock at d&150. The stock was then worth £100 only per 
cent. For this difference the consideration was the service he 
should render to the Company, and he actually received from 
the Company £30,000. The mania of speculation, however, 
was by no means limited to the East India House. The govern- 
ment securities were raised or depressed in price according to 
the fancies of a multitude of greedy speculators. They first 
crowded to offer their money to the state at exorbitant interest, 
and then wild with the new toy, the national debt, they em- 
barrassed the ministers of the time with their endless puts, and 
refusals, or options, as the cant terms are, because it became 
difficult to ascertain the bond fide value of the securities. Thence 
sprang the act of 1697, which required every contractor's bank 
> Bead before the Society on Monday, January 18, 1858. 
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stock to be registered in the bank-book within seven days, and 
also that the stock should be transferred within fourteen days 
after the making of the contract. For a moment this law pro- 
duced a salutary effect, but it was soon neglected, and, being 
only renewed for seven years after its temporary expiry at the 
end of three, the flame soon burst out again ; and the public 
delusion scarcely received a check until the fetal bubble of 1720 
woke up the most in&tuated, and turned the stream once more 
in favour of restrictions. The enraged sufferers, unable to 
see, in the exasperation which seized them, that they had been 
themselves the promoters of gaming, fell with every show of 
virtue upon the jobbers and brokers whom they had themselves 
been employing and encouraging ; and the vigour of the cry 
which was thus raised, and which pronounced its will in parlia- 
mentary resolutions and violent pamphlets, was in effect parent 
of the act which was now fast approaching, and with which we 
have to deal this evening. Yet, notwithstanding this clamour, 
the general opinion, and more especially the judicial opinion, 
does not appear to have been entirely established. Many per- 
sons thought that, as commerce was free, and dealings in otfier 
commodities than stock were open to ally it was hard to place 
that species of property under so close a restriction. 

Lord Holt observed in a case of Mitchell r. Broughton,'^ that 
the act of William III. must be taken strictly, because it destroys 
Bargains* And Lord Eldon has deemed the act of Geo. II., 
although in form remedial, yet really penal, and entitled to a rigid 
construction. And so far from the payment of differences being 
viewed in the obnoxious sense attributed to it by Sir J. Barnard s 
act. Lord Ch. Parker, upon appeal, seemed to regard that mode of 
settling the account as the most fair and equitable.' There was a 
bill for a specific performance of an agreement to transfer stock; 
Cudden was the plaintiff, Rutter the defendant. The case was, 
that the defendant agreed with the plaintiff to transfer to him 
£1000 stock upon the 20th November. He gave a promis- 
sory note to and received from the plaintiff two guineas earnest. 
The defendant had inserted, " or pay the difference** (the usual 
words), but the plaintiff struck them out, and then the defendant 

» Lord Baym., 673. » 5 Vin. Ab., 638, 640. 
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signed the note. The stock, which was South Sea, rose consider- 
ably, and the defendant did not deliver the £1000 stock on the 
day, but he offered in a few days afterwards to pay the difference. 
Hence the difficulty. The plaintiff insisted upon the stock, 
the defendant upon the mere liquidation of the debt by paying 
the difference. The defendant's counsel allowed that this trans- 
action was in the nature of a wager upon the rise and fall of 
stock, and insisted that the payment of the difference was a suf- 
ficient performance of the contract, and that a remedy at law 
was open for that purpose, and would meet the justice of the 
case. Sir Joseph Jekyll, however, decreed a specific perform- 
ance, with costs5 and rested upon the plaintiff having struck out 
the words, ^^ or pay the difference." The defendant appealed. 
The Chancellor likened the case to a bargain for the sale of 
com. Here, upon default of delivery of the com, equity will not 
decree performance, but the difference of the price agreed on by 
the parties, and the price on the market-day, would be the 
measure of damages at law. On the other hand, the plaintiff's 
counsel assimilated the case to the purchase of bales of silk, or 
(which was more to the purpose) to the sale of land. But Parker, 
C, said, it made no difference to the plaintiff if he received the 
balance of value. Some lands might be more valuable than 
others, or, at least, more convenient to the purchaser ; but one 
sum of £1000 stock was the same as any other which the plain, 
tiff might have bought of any other person upon the very day. 
These sorts of contracts are understood to mean no more than 
to transfer the stock or pay the difference, and this fully answers 
the intention of the parties. Besides, the defendant had not 
the stock when the contract was made, and the Court will not 
decree specific performance where the party has not the thing 
to deliver. Had not the defendant shuffled by delaying two 
months afler the day, the bill would have been dismissed. As 
it was, he was ordered to pay the difference without costs, and 
Sir J. Jekyll's decree was reversed. Now, this is exactly the 
argument used at the present day. It is affirmed, that the cus- 
tom of paying differences is imiversal ; that the Committee of 
the Stock Exchange would interfere if these payments were not 
satisfied, and that sufficient compensation is made by indenmi- 
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fyiug the maker of the bargain from any loss he may sustain by 
his purchase or sale. 

Sir John Barnard was the son of a Quaker at Beading, 
a town where that society has flourished almost from the 
time of their institution in England. Although he saw rea- 
son to become an adult member of the Established Church, 
he was, nevertheless, a religious and thoughtful man. He 
seems to have had his attention called to this subject of 
financial speculation by a bill which prohibited any subject of 
Great Britain from advancing money, by way of loan, to foreign 
princes or states. This was in 1730, when the Emperor 
Charles VI. wanted to borrow £400,000 in London. He 
opposed this measure, and helped to occasion its being consider- 
ably modified. He seems to have taken an active part in 
monetary affairs, and particularly with regard to the national 
debt, and in 1734 the act, which bears his name, received the 
Koyal assent. In vain was it said that the public creditor wa!s 
entitled to dispose of his funded values as freely, and with as 
little control, as any other species of property : in vain was it 
argued that a sale of stock for time, and the giving of money 
for the put of stock, was nothing else than a way of insuring 
the stake which a man had in the public funds. The bill, which 
failed the year before in the House of Lords, and only passed 
the House of Commons by a majority of six, was now successful ; 
and, although much has since been done to mitigate the construc- 
tion of its severe clauses, it remains untouched, whilst the law of 
usury has been swept away from the code of monetary affairs* 
This act of twelve sections was to endure for three years only, but 
at the end of that period it was made perpetual. It was an act, 
as its title put forth, *' To prevent the infamous practice of Stock- 
jobbing.'' First of all,^ puts, refusals, and wagers, concerning 
stock, were declared void, and persons sued were liable to an- 
swer upon oath, in equity, any bill preferred against them 
on that behalf.* The penalty was fixed at £500, with* cer- 
tain exceptions highly favourable to a class of persons known by 
the name of informers.^ Then came a clause ^ aiming at differ- 
ences, with a penalty of £100 for giving or receiving such dif- 
1 Sect 1 . • Sect 2. » Sect. 4. * Sect. 5. 
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ferences in money. On the contrary, if stock was sold to be 
delivered for a certain day, and the buyer &iled in his contract, it 
might be sold to another person, and the damage sustained 
might be recovered from the defaulter.^ So in the case of stock 
bought and not transferred.* A more stringent section follows. 
If a person sells stock of which he is not possessed at the time 
of the contract, the agreement becomes void, and the seller be- 
comes liable to a forfeiture of £500.^ The seller, not the buyer, 
incurs the penalty, for the statute was extended to recent ficti- 
tious SALES of stock. The broker engaged in the transaction is 
to be mulcted in the sum of £100. Then comes the provision 
concerning the keeping of a Broker's Book, under a penalty of 
£50.^ It then struck those who had charge of the measure that 
it might be as well to save loam of stock ; for, although not 
within the words of the act, the practice was common, as now, 
to advance the stock on payment of interest, or to lend money 
upon stock, both which transactions were declared to be lawful, 
notwithstanding the provisions which we have enumerated.* 

These are the chief ordinances of a very remarkable effort of 
the legislature, remarkable as it respects the slowness with which 
it obtained its position in our books, and the tenacity with which 
it has adhered, although it would be difficult to point out which of 
its two evils predominates at the present day, its mischief or its 
inutility. Now the penalties prescribed by the act, it must be 
confessed, are severe ; but probably that circumstance would not 
have hindered informers from persecuting their victims, were it 
not that there is great difficulty in proving such a case, and that 
the judicial bench, as a body, have not been very friendly to the 
statute. Indeed it has been boldjiy, and perhaps too strongly 
asserted, that one case only of a qui tarn action has occurred, 
and that as recently as 1849. This was Cooper v. Bloxham, tried 
before Lord Denman at the London sittings. The plaintiff was 
a clergyman, and the defendant a jobber or a broker. The bargain 
was proved, and it was shown that the defendant must have 
known that the vendor of certain stock was not possessed of it 
at the time when the contract was to be executed. Lord Den- 
man directed a verdict for the plaintiff upon this evidence. It 
^ Sect. 6. » Sect. 7. » Sect. 8, * Sect. 9. » Sect. 10. 

VOL. V. NO. IX. ' L 
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was subeeqaently attempted to shake this verdict upon a point of 
pleading, because the declaration had failed to allege the defen- 
dant's knowledge at the time of the negotiation. The plain-* 
tiify however, died, and I believe no judgment was given. ThQ 
Lord Chief Justice certainly stated that this was the only case 
which had come before him. The penalty sued for was £100. I 
am given to understand, nevertheless, that this is not the solitaiy 
instance of such a proceeding, but that no verdict will be found 
recorded for the plaintiff in any other.^ It will be recollected, 
that many years since a clergyman was very harassing to his 
brethren, in suing for penalties in respect of non-residence. A 
very slight encouragement might set up another of these mis- 
chievous reformers to scatter the citizens of the Stock Exchange. 
With regard to the bill of discovery, the courts have turned 
the tables against the framers of the statute. For, instead of 
lending the aid mentioned by the act to unravel the transactions 
prohibited, they have constantly countenanced the excuse of the 
broker, when he has said, that to answer the bill he must make 
allegations which would criminate himself, and so render him 
liable to penalties.^ Whereas in one of the latest cases, the broker 
was ordered to answer interrogatories concerning certain shares^^ 
because no penalty attached.* It is not my intention to trouble 
you with all the law which has arisen out of this act of parlia- 
ment, to go into the cases where securities have been held void 
or valid, according as they approached the dangerous shoal of 
gambling differences.^ It may be sufficient to state that the act 
has been amply relied on ; and, although not successfid in penal^ 
ties, has wrecked many a demand which, had it been made in 

^ In 1838, Mr. Baron Alderson said at Gloucester, when trying an action 
under the Bribery Act, ** That the penalties were too severe ; that there had 
been many actions for penalties under Sir John Barnard's act, but it is 
triumphantly said there had been no conviction," 

'20 L. J. Ch., 289, Short v, Mercier. See Bullock v. Richardson, 11 
Yes. Jun., 873. 1 Madd., 230, Billing v* Flight, that no bill of diAeovery 
lies under sections 6 and 8. 

» 23 L. J. Ch., 8vo, Trye v. Williams. 

* As in cases where a bill, void under 7 Geo. II., c. 8, becomes aviulable 
fax the hands of a bond fide holder without notice. See 6 Bing., H)9» 
Day f . Stewart, &c. 
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a hundred other equally hazardous transactions, could not have 
been resisted by courts of justice. Take, for instance, the case of 
a merchant who has lost £10,000 in the cotton, com, or hop 
markets, and £10,000 in consols by stockjobbing. He is called 
upon to pay these differences. Now, say he has only £15,000 to pay 
his debt of £20,000, and is therefore a defaulter to the amount of 
£5000. He is willing to pay all his creditors rateably. £7500 
would belong to one set, and the like amount to the second set 
of these creditors. But whatever he might himself have done 
of his own motion, his assignees in bankruptcy are very differently 
situated. " We cannot pay you one shilling of your £10,000," 
they say to the consols creditors — ^^the transactions are against 
Sir John Barnard's act." But they reply, " The speculators in 
com and cotton are quite as blameable as we may be, yet you 
will pay them." And a tme speech it is. These men leave the 
office with fifteen shillings in the pound, whilst the others lose 
every thing.^ The same might be said of transactions in foreign 
fiinds, in omnium, in shares,^ none of which are touched by the 
7 Geo. U., c. 8. The maxim in pari delicto, potior est conditio dtf- 
fendentisy can hardly be said to apply here. Whatever censures 
belong to either of the parties, yet where one carries off the 
spoil and the other remains unpaid, although morally speaking no 
worse, to use the poet's phrase — 

** A just comparison still is 
Of things e^tudem generU.^^ 

There was a case of Wljitmore against Radcliffe, tried before 
Chief Baron Pollock, in June, 1846, which places this act of 
the great London citizen in a rather invidious point of view. It 
will be found in Keyser, " Law Relating to Transactions on the 
Stock Exchange," p. 210. The plaintiffs were Messrs. Whit- 
more, stockbrokers. The defendant was a clergyman. The 
action was brought to recover <£i420 ; a small part for commis- 
sion, and the residue for a sum paid for differences upon the 
sale of £40,000 consols, made for the defendant by the plaintiffs. 

* See 5 M. & Wels., 462, Hibblewhite v. M*Morine. The law seems 
still the same notwithstanding the 8 and 9 Vict, c. 109, unless the transac- 
tion be a mere bet upon the price of goods. See 11 C. B^ M2, per 
Cresswell, J. 

• 4 Man. & Gr., 356, Hewitt v. Price. 
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These stockbrokers had no doubt been engaged in such trans- 
actions before ; they had, in fact, been educated in them. A 
lai^e portion of men, looked upon as of high respectability, 
gain an important addition to their livelihood by means like 
these ; theymight, therefore, have been surprised at finding that 
Sir John Barnard's act was placed upon the record; and still 
more so, when the judge, apparently against his will, directed the 
jury to find for the defendant. The words of the Chief Baron 
in summing up are given at length by Mr. Keyser; and I should 
not do the subject justice if I did not retail them to you : — 

" Whether the stoc^ obbing act is an act that would be passed 
in modem times, or whether it ought to be repealed, we have 
nothing to do with at all. We must administer the law as we 
find it. And I think neither I, by any gloss given for the purpose 
of getting rid of a penal statute, nor yet in respect of the facts — 
*I must deal with the law, and you must deal with the facts 
conscientiously. If this is an act that ought not to remain 
on the statute-book, it should be removed. I am not here to 
deliver any opinion upon a general question, I think. I am fre- 
quently called upon to animadvert upon particular conduct that 
is before me. If a person in the witness-box perjures himself, 
if a plaintiff or defendant appears to have been guilty of fraud, I 
think, when that comes before you, I have to comment upon it 
in the language that belongs to me, and with the sentiments it 
may fairly excite in me. I do not think I am called upon, and 
I think I should be travelling quite out of my duty, if I were to 
make any comment upon questions of general policy. I must 
administer the law as I find it. I take therefore this statute ; 
there it is : it is the law of the land, and we must act accordingly." 
The defendant had his verdict, ff the learned Lord Chief 
Baron had been passing judgment of death upon the act, he 
could not have aggravated its condemnation by stronger speech. 

Another instance may be cited of the readiness with which 
the judges will arrest any overt act of dishonesty. There was 
an action for money paid. The defence was that it was paid for 
differences by the brokers on account of unlawful contracts, by 
way of gaming and wagering, relating to the public funds, and 

^ Sic. 
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to railways^ and shares in railways^ and to the then present and 
future prices thereof respectively, instead of immediate transfer, 
partly contrary to the 7 Geo. IL, c. 28, and 8 and 9 Vict., c. 109. 
The judges said that the plea did not answer the complaint ns 
to money paid for losses on shares, and so that it was bad alto- 
gether ; and that the 75th sec. of the Conmaon Law Procedure 
Act did not help it as to Consols.^ 

So firmly did fraudulent men rely upon the working of the act, 
that the Courts were compelled to use "eagle eyes," as Lord Ken- 
yon expressed himself, to prevent an undue use of the powerfiil 
and ruinous provisions of this act which were occasionally present- 
ed to their notice. The incident which gave rise to this emotion 
was this : — A stockbroker, named Kentish, applied to a clergy- 
man to lend him £3000 stock. He undertook to replace this 
stock on a given day. The stock was sold, and the proceeds were 
taken by the broker ; but when the day of transfer arrived this 
person refused to pay, declaring that the contract was void 
under the 7 Geo. II., c. 8, he having no stock in his possession 
to redeliver. It was seriously argued that this was one of the 
mischiefs which Sir John Barnard's act was meant to remedy, 
but Lord Kenyon said it was impossible not to feel great indig- 
nation at the conduct of Kentish. The title of the act was to 
prevent the infamous practice of stockjobbing ; but, if the defen- 
dant's objection were to prevail, it ought to be altered, and it 
should run thus — ^*An Act to encourage the wickedness of 
Stockjobbers, and to give them the exclusive privilege of 
cheating the rest of mankind I" The Chief-Justice said that 
the case fell within the exception in the last section (section 11), 
and judgment was given for the clergyman.* The defendant's 
excuse in this case was the more shameful because the plaintiff 
was not to reap any advantage from his kindness. I am now 
about to trouble you with a case, a very modem one, which 
places the statute in an entirely new point of view — a case 
which, if well considered, would seem to have made the act do 
justice against its will. I'here was a man named Lodge, a 

^Lyue V, Siesfield, I H. & N., 278, The distributive construction of 
pleas of payment and set-off. 
' 8 T. R, 162, Sanders v. Kentish. 
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member of the Stock Exchange. He was a broker, and likewise 
a jobber or dealer in the funds. He had extensire transactions 
for the accountHlaysy and at length the differences Trere so 
much against him in the ^^ house/' as it is called, and hi& debts out 
of doors were so considerable, that he was obliged to declare 
himself unable to meet his engagements. Now the course of 
the account was that Lodge was entitled to £11,440 ; but he 
had to pay £21,886, and he seemed to haye incurred debts 
amoimting to £18,000 in addition The above sum of £11,440, 
together with a small amount of £504 due upon another settling 
day to Lodge, was disposed of according to the rules and usages 
of 'Change, to which he had given in his adhesion upon his 
enrolment as a member. Accordingly, certain dividends of so 
much in the pound were paid by a Mr. Gooch, the official 
assignee of the Stock Exchange, to the creditors within doors 
rateably. There remained, after these payments, a sum ot 
<^I38 in the hands of the assignee, and this, according to the 
Stock Exchange rule, went to the treasurer of the fimd for 
decayed members, until funds should arise to warrant the 
payment of a further dividend. 

However, Lodge, after this, was declared a bankrupt, and the 
assignees brought an action against Mr. Gooch, the assignee of 
the Stock Exchange, for money had and received for their use 
as assignees. The defendant was not aware of any act of 
bankruptcy until long after he had paid over the money. On 
the contrary, before Lodge's announcement of default, he was 
considered to be a man of wealth. The jury foimd that the 
greater part of the transactions entered into by Lodge were of a 
speculative character, with a view to settle diflferences, but that 
one transaction in particular was bona fide; but the jury would not 
undertake to say that at the time of the contracts it was under- 
stood that ONLY differences were to be paid or received. Not- 
withstanding, the Court, to whom the whole matter was referred, 
gave judgment for the defendant. They had no doubt as to 
the great bulk of the payment. Whatever title the assignees 
might have to these monies as against the creditors, the defen- 
dant, the mere conduit through which they passed, could not 
be ans^^ erable, and there was no act of bankruptcy which related 
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back to the time of payment. But there was another small pay- 
ment) that of J?138, which it became necessary to deal with more 
care&Uy. This was churned likewise as part of the personal estate 
of the bankrupt which vested in the assignees. The contracts, how- 
ever, from which the money was derived, were void in their incep- 
tion* They were mere wagers on the price of stock, and in 
contravention of Sir John Barnard's act.^ The parties were 
respectively liable to the penalty o( £100. Money voluntarily 
paid on an illegal consideration for the benefit of others, cannot 
be recovered. 

Then the case of Tenant v, Elliott was quoted.' EUiott was 
a broker, and he effected an illegal insunmce for Tenant. The 
ship was lost, and the underwriters paid Elliott the money, upon 
which he refused to pay it to the plaintiff without any inti- 
mation from the underwriters to keep it back$ intimating 
that he was in the nature of a stakeholder. Buller, J., said: — Is 
the man who has paid over money to another's use to dispute 
the legaUty of the original consideration ? Having once waived 
the legality, the money shall never come back into his hands 
again. The words of Lord Campbell, in concluding his judg- 
ment, are very remarkable. They press upon both horns of 
the dilemma :— " We were very impressively called upon 
by Mr. Wilde (the plaintiffs counsel), to come to a decision 
which would defeat the attempt of the members of the Stock 
Exchange to set up a code for regulating transactions there at 
variance with the general law of the land, for the equal distribu- 
tion of the property of a bankrupt among all his creditors. 
Unfortunately, the only mode which he pointed out for effecting 
this object was for us to repeal Sir John Barnard's act^ or, in 
other words, to treat it as a nullity. But we are bound to give 
effect to this statute, and therefore^ as to the whole of the sum 
sought to be recovered, to pronounce judgment for the defen- 
dant" ^ In this important case there appear to be two points 

^ It is worthy of remark that the 8th and 9th Yict, a 130, was not 
mentioned in the case. 

> 1 Boa. and Pul., 3. 

• 25 L. J. Q. B., 137. Nicholson And Others, ass'gneea of Lodge, a 
bankrupt, V, Goodh. 
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worthy of attention. First, that with this judgment in front of 
them, the assignees would not venture upon attacking the indi- 
vidual members who had actually got the money, not merely 
from the difficulty of proving the receipts, but because these con- 
tracts likewise would have turned out faulty and illegal in their 
inception, and hence nothing could have been received upon 
them. The next consideration is, that the innocent parties, the 
general out-door creditors, the butcher or baker (it might have 
been), were deprived of their rateable distribution of the general 
estate; whereas the very men whom Sir John Barnard would 
have visited with his artillery of penalties obtained 10s. 6d. 
in the pound, with, at one time, a hope of getting more. Sir 
John Barnard, by arresting these contracts in principioy prevented 
Lodge from making any legal title in them, so as to pass it to 
the assignees. Lodge could not have recovered a shilling from 
the persons with whom he had speculated ; but setting aside his 
bankruptcy, and admitting he could have satisfied his creditors. 
Lodge could have recovered the money from Mr. Gooch, upon 
the principle laid down in Tenant v. Elliott. The money, then, 
which was bred, if I may so speak, illegitimately, was devoted 
to an illegitimate purpose, and had not the Act of Geo. II. been 
in force, it is not impossible but that the speculators might have 
been entitled— not to 10s. 6d. — but to five shillings (it may be 
less) in the pound. I think I have now pointed out some great 
inconveniences arising from the retention of an act in our code 
which, for all useful ends, seems obsolete, and for mischievous 
proceedings quite operative and in vigour. 

If, nevertheless, this paper were to aim at the mere repeal of 
the act against stockjobbing, and thus virtually to license that 
practice, or, more properly speaking, to leave it to the operation, 
adverse or otherwise, as it might be, of the common law, I should 
much hesitate to appear here as the advocate of a change. What- 
ever may have been the inconveniences of the statutes on the 
subject, great as the moral frauds have turned out on the part of 
defendants sued for their differences, rare as penal suits have 
been, obsolete or neglected as are many portions of this peculiar 
code, there might still be a difficulty in asking a society like this 
to assent to a course which might be construed into an encour- 
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agement of speculation. On the other hand, should it be proved 
to your satisfaction, that the law has inflicted, and may probably 
occasion, considerable private wrong, so that you will come to ob- 
serve the combination of inconvenience with injury, I shall then 
submit that I have made out the substance of these allegations, 
and that a committee may be asked for to examine and report 
upon the proper conclusion to be drawn from them. 

It would perhaps be a fair matter for suggestion, that if an 
act of parliament be so much neglected as to remain as a bait 
for informers, or a refuge for the dishonest man, it should, on these 
grounds alone, be viewed with no ordinary degree of jealousy ; but 
when the courts of justice in England are found zealously ready 
to restrict its provisions within the narrowest circle, and if many 
modem judges are obviously disposed to discourage fraud between 
man and man (for you must be aware that the best opinion is 
adverse to the notion of stockjobbing, being a misdemeanour at 
common law)y there are just grounds for entertaining without fear 
a proposal for its extinguishment. Mortimer, was a stockjobber. 
He was applied to by a stockbroker to transfer to one C. £5000 
stock. But he had no stock of his own, and therefore, accord- 
ing to custom, he went to a person who had as much stock, and 
this person transferred the stock standing in his name to C, 
afterwards the defendant. It seems that there had been some deal- 
ings between this broker and C., so that C. expected to get the 
stock on account of a debt or balance due to him from the bro- 
ker. Being foiled in this by an action brought against him at 
the suit of the transferror of the stock, he set up the statute. 
Now, whatever way the decision might turn, it is submitted to 
you, that the act in question is capable of being used as a very 
mischievous engine. This was not a fictitious sale of stock. 
The sale and transfer were bond fide. Every broker is not pos- 
sessed of £5000 or £10,000 stock. It is, therefore, a matter 
of public convenience that an agent should be in a position to 
borrow, as it were, the necessary amount of ftmds required by 
his principal. Some doubts, however, were thrown out in the 
judgment of the Court, and the defendant carried his cause into 
the Exchequer Chamber. There, however, he sustained a signal 
discomfitui^e ; for Lord Denman, supporting the judgment of 
Lord Abinger and the Court of Exchequer, distinguished between 
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a oontraot to aell or to tiansfer, and a contract followed by an 
actual sale or actual transfer. Such a transaction^ if illegal in 
its inception, had ceased to be so. '^ A promise to pay on con- 
sideration of a transfer actually made, is neither prohibited by 
the words, nor is it, as we think/' said the Chief Justice, ^^ with- 
in the intent of the statute*^ 

Let me observe that a penalty of ^500 attaches where the 
person contracts or agrees to sell or transfer stock of which 
he is not at the time in the actual possession. A firm on the 
continent directed their agent in London to sell stock when it 
should rise to a certain price. That event having occurred^ the 
stock was sold, and the transfer ticket was given in at the bank. 
The purchaser, however, discovering that the advance in price was 
owing to a forged letter announcing the termination of our differ- 
ences with France, refused to complete his bargain. Upon this 
the firm abroad instructed their agent to resell the stock, which 
was done at a far less price ; but it turned out that the stocks 
were shut, and that the transfer, upon the resale, could not be 
made until the following month. Li the mean time, an action 
had been commenced by this firm against the defaulter upon the 
original contract to recover the difference. Now, the memo- 
randum of the Nisi Prius Record was June 25, and the trans- 
fer was completed on the 6th July, consequently it did not take 
place until afler action brought. The defendant had the benefit 
of this mischance ; for Lord Ellenborough nonsuited the plain- 
tiffs, and although their counsel strove to refer the transaction to 
the time of the sale and not to the subsequent transfer, the Court 
upheld the ruling of their chief; and so, because the transfer books 
happened to be closed at the time of the second sale, the defendant 
was enabled to escape from his contract, and to deprive the foreign 
firmof at least £130, besides thecosts of the litigation. If thedefen- 
dant, with his eyes open, was willing to give £70 for £1000 consols, 
he was scarcely warranted in taking shelter behind the stockjob- 
bing act, to the injury of men who, for any thing that appeared 
to the contrary, were entirely ignorant of the political imposture* 

1 6 M. & W., 58 ; 7 M. & W., 20 ; 9 M. & W., 636. See Child v, Morley, 
8 T. R, 610., where the principal actually had the stock, and the broker 
|Hiid the difference, but did not disclose the name of his principal. 
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Far from participating in the uncompromising condemnation 
which some of our judges have passed upon the settlement of 
stockjobbing differences, Lord Loughborough once expressed 
himself in this liberal manner : ^ — " Though I am clearly of opin- 
ion that the judgment of the Court of King's Bench upon the 
act is quite right, it goes no farther than that the Court will not 
execute these contracts; but where the parties have dealings 
together, upon a yarietj of transactions, and losses have been 
incurred and paid, and a general account is sought, I do not 
execute the contract against law, but I should do injustice if I 
did not give the advantage, if any advantage has arisen, or 
chaise any loss which has happened. If it was a smuggling 
business, and they had been settling profit and loss upon a 
course of smuggling transactions, I should do great injustice if I 
did not bring that into the account. So, upon stock transactions, 
though the Court would not execute the contract, yet where the 
parties have been settling stock-deaUngs, and paying differences^ 
I must bring those into the account." 

A late decision of the Lord Chancellor of Ireland seems to place 
Sir John Barnard's act in an opposite although invidious point 
of view. A London firm was accustomed to transact large busi- 
ness in consols for a party in Ireland, who purchased in Dublin 
and sold in London, or vice versa. A separate register of stock 
was kept in Dublin for the convenience of Irish holders. These 
transactions, many of them not speculative, were entered into 
for settlement on the account day. Large sums of stock were 
on that day frequently transferred from London to Dublin by 
the firm, or were received from Dublin, as the balance of account 
might turn. In the midst of these operations, many of which, cer- 
tainly the greater part, as I have said, were honafdey i. «., untainted 
by gambling, the Dublin party failed. The London firm upon 
this sought to prove against the Dublin estate. The assignees, 
however, resisted, and long litigation followed. Now, the Ijord 
Chancellor suffered the firm to prove for their commission and 
for sums bona fide paid for stock, but rejected their claim on the 
contracts which are known by the name of "continuances." 
The brokers lost £1500 by the transaction. 

» 3 Ves., 612, Watts v. Brooks. 
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I must not omit to place the case of ex parte Bulmer^ before 
you, before I come to simi up the reasons for requesting your 
concurrence in these views for repeal. Thomas Pratt was a 
stockbroker. A Mr, Buhner advances certain sums, to be 
employed within the Stock Exchange, for purposes which were 
illegal within this act. Pratt kept regular debtor and creditor 
accounts with Buhner, but appropriated a large sum intended 
for these transactions, and belonging to Buhner, entirely to his 
own use. He then became a bankrupt, and the balance of 
account being against him as much as <^12,242 lOs., he gave 
twelve promissory notes to Buhner, and these Bulmer strove to 
put in proof under the Commission, whence the litigation arose. 
Now the commissioners at once rejected the claim, as being 
founded upon an unlawful consideration under the 7th Geo. II. 
And for some years before Lord Eldon decided this case, there 
can be very little doubt but that the judges of the day would 
have held the same doctrine, and A., who had lent B. money for 
an illegal transaction, would have lost every farthing of it, 
although B. had not employed any portion in the illegal transac- 
tion. But T should tell you that in the account itself there ap- 
peared items amounting to £255, which were avowedly for 
speculative gains, and this comparatively trifling mixture was 
the circumstance which induced the commissioners to form 
their unfavourable judgment. The Lord Chancellor (Lord 
Eldon) was determined to vindicate the country from so gross an 
injustice as to allow Pratt's assignees to take Buhner's money 
for the benefit of third persons. The Lord Chancellor observed, 
that had Pratt remained solvent he must have been compelled 
at law to have refunded all the money which he had diverted 
from its proper channel to his own use. Justice required that 
the plaintiff should recover, unless the question should arise 
upon the very contract forbidden. The end of the principal 
case before Lord Eldon was, that although he would not suffer 
the promissory notes to be proved as being partially tinctured 
with illegality, he would allow proof of all which was admitted 
by the bankrupt to have been the money put into his hands and 
diverted to his own use. Faikney v. Eeynons was mentioned 
' 13 Ves. Jun., iii. 13. 
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in this case as too sound to be shaken ; but Lord Tenterden 
seemed to throw a shade over this and similar decisions in Cannan 
V. Brjce.^ I will now put a case by no means hyperbolical. 
Supposp that a sum of money is to be paid on a future day, for 
the completion of a purchase, for instance. The money is in the 
government annuities. The purchaser is not bound to trust his 
money to a banker, however respectable, and yet he has a right 
to command the price of the day if it be suitable to his views. 
He sells for the account. Something happens (it always does) 
to retard the completion of the contract. The account-day 
comes ; he must either transfer the stock, or leave his money in 
the funds. He prefers the latter, and if the balance of account 
is against him he must pay the difference. No one could ever 
think that he was dealing with malum prohibitum; but he is 
under Sir John Barnard's act, and is liable to a forfeiture of 
£100. I now feel myself almost in a position to ask whether 
you will retain as part of your code a statute which, from its 
earliest operation, the judges (excepting, perhaps, Grose and 
Lord Kenyon), and even Lord Eldon, strove hard to mitigate — 
which later judges have indirectly assailed, as ill-suited to the age, 
and inconsistent with common justice and decency. You shall 
gamble as much as you may think fit in those dangerous pieces 
of paper, foreign stocks : you may engulf yourself in shares^ and 
be made to pay the uttermost farthing of your differences :' you 
may take a security from another, both being cognizant of the 
illegality of the transaction on which it is founded, and may 
successfully sue upon it :' you may prove a debt, the origin of 
which is very nearly allied to Stock Exchange speculations^ 
having lent your money for that very purpose; but although you 
have been brought up in the constant habit of paying and re- 
ceiving differences on the recounter or account-day, and may 
have abided honourably by the rules of your order, yet in one 
unlucky moment you may meet with a man with whom you had 
had the most extensive dealings, and for whom you have paid a 

1 3 B. & Aid., 179. 

> Unless the transaction be within 8 and 9 Yic, c. 109. Bni^qtuere of this. 
'At least according to Faikney v. Beynons, which has not been over- 
ruled. 
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large sum, who may tmm round and say : " It is true that I owe 
you flSOOy but there is an act, called Sir John Barnard's act, 
of which I shall avail myself, although I am aware that other 
people around me are satisfying their engagements most punctu- 
ally.*' Now we can take any interest, however enormous, from 
the distressed debtor. A bill-discounter is at, least as much 
the subject of jealous observation as a Stock Exchange specu- 
lator, far more so than the ordinary jobbers and brokers who 
speculate for the account^ and forfeit a large sum each month, 
if there were any one suflSciently dexterous to entrap them. 
And yet a bill-discoimter is not rejected in society, although 
his powers of acquiring money at the expense of others is, 
since the repeal of the usiuy laws, measureless. 

Some may think that we have got a remedy against the Put and 
Call system, under the games and wagers clause, 8 and 9 Vict., c 
109, s. 18. This, they may say, is in effect a wager on stock. And 
if a sale of stock, say for £10,000, be made for the account, and 
it turns out that the party selling is not possessed of so much, but 
that the whole transaction amounts to a time bargain^ it might 
be alleged that this partakes of wagering, and may be, like the 
Put and Call, within the section. That clause makes all con- 
tracts and agreements, whether by parole or by writing, by way of 
gaming or wagering, null and void ; not illegal. Whatever con- 
tract, therefore, the jury should find to be a wager, and the Court 
should hold to be such, would fall within this statute. Upon an 
action brought torccover differences, supposing Sir John Barnard's 
act to be repealed, this question would arise ; and undoubtedly 
a mere naked wager would be within the 8 and 9 Vict., c. 109.^ 
That act does not seem to embrace a claim by a stock or share- 
broker against his principal, who has instructed him to enter into 
fictitious contracts. The Courts lean against too strict an inter- 
pretati(m of this act of Victoria, as they do with regard to the 7 
Geo. II., c. 8.* There is room for litigation to settle aU these 
points satisfactorily. Yet, admitting that to be the rule, the ex- 

^11 C. K, 538, Grizewood v, Blaue. 

* 10 Ex. 672, Ottlds V. Harrison ; Id. 614, Jesaop r. Lotwyche ; Ifi d B. 
662, Knight v. Cambers ; Id. 566, Knight v. Fitch. 
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change of the modem enactment for the stringent; precarious, 
and vexatious provisions of the act of Geo. !!•, can hardly fail 
to be a great gain. 

There is one circumstance, perhaps, worth mentioning with 
reference to speculative values. If no business except that 
which is substantial and bond fide were to take place, it would 
seem that stock would be much dearer than it would be with the 
tide of speculation ebbing and flowing. If the government 
desire to borrow, they prefer a low condition of the funds ; if the 
public seek to invest, the lower the figure the less they have to 
give. It is not quite clear to me whether the competition which 
goes forward does not prevent too high a demand for stock ; and 
whether the occasional conflicts between the Bulls and Bears, as 
they are called, do not aflbrd the buyer (and it may be some- 
times the seller, in times of war or tumult) a better chance of a 
reasonable bargain than if there were no contracts for stock, in- 
dependently of the bank books. 

I am not speaking of the strictly moral, but of the political 
consequences of this long custom of illicit trading. Some may 
«ay that idleness is the parent of gambling. Now, card-playing 
is too universal to be destroyed by a stroke of the tongue or of 
the pen. Billiards are most frequently played for stakes ; and 
imy subscription or contribution or agreement to subscribe or con- 
tribute towards any plate, prize, or sum of money to be awarded 
to the winner of any lawful game, are expressly excepted out of 
the gaming act. You cannot recover for a card or billiard debt, 
but you may for a &ilure in paying the subscriptions just noticed ; 
and if it be said that horse-racing produces fine cattle, and 
cricketing and yachting fine men, it may be answered that your 
eaving <^ the plates and prizes is (if you will draw the line so 
tight) an exciting cause of betting and gambling on the Turf 
and at Lord's* 
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II. Report op Special Committee on Professional 
Remuneration. 

The special committee appointed by the council during last 
session, to consider whether any and what fixed rate of profes- 
sional remuneration ought to be laid down, have to report as 
follows : — 

The mode in which attorneys and solicitors are remunerated 
for their services has been long felt to be a grievance both by 
the profession and the public. Speaking generally, those ser- 
vices, often of a highly intellectual and responsible character, 
are estimated according to a mere mechanical standard, and 
that standard, except in a few cases, is applied with unrelaxing 
uniformity. The principle of remuneration for such services is 
exactly the same as if every artist, skilftd or unskilful, were only 
entitled to be paid for his pictures according to the quantity of 
canvass and paint employed, and the number of strokes of his 
brush, and all of these charges were regulated by an inflexible tariff. 
In all the departments of legal practice, there are certain fixed 
scales applicable to the mere external forms in which the labour 
of attorneys and solicitors appears, but having no reference to 
the real amount of labour undergone, or to the extent of respon- 
sibility incurred. Where written documents form the results of 
their services, the services are paid for according to the length 
of such documents; and where formal proceedings are their 
results, they are paid for according to the number of such proceed- 
ings. No matter how great may have been the labour, skill, and 
experience necessary to bring matters into a certain external 
form, the external form alone ascertains the remuneration. No 
matter how important or valuable the services may have 
been which the client has received, he is protected by the one 
weight and the one measure against any cliarge founded on such 
substantial grounds. Even in cases where it is patentUo com- 
mon sense that the charges for the mere formal business will 
afford no compensation to an attorney and solicitor for the real 
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labour and real services of any employment he is requested to 
undertake, he is precluded from entering into any agreement 
with his client for receiving a higher rate of remuneration than 
the scale applicable will allow. So far, indeed, is the principle 
carried, of preventing an attorney and solicitor from in any way 
protecting himself, that he is not allowed to take, security for 
costs to be incurred, however doubtful the means of the client 
may be, and however great the necessary disbursements. 

The historical origin of such a system is somewhat obscure, 
although the principles from which it arose are abundantly ob- 
vious. Attorneys were at first strictly officers of the court ; 
and, as such, it was in early times the practice for the court, or 
one of the judges, to tax their bills of costs. At what time this 
duty was transferred to the J)rothonotaries, or other officer of 
the court, does not very certainly appear ; but, at all events, 
after the 2 Geo. II., c. 23, it was to these officers, under the 
superintendence of the court, that taxation was intrusted. The 
scales upon which they proceeded would seem to have been de- 
termined by the practice of the courts, with occasional directions 
from the judges. It appears, however, that in 1733 the protho- 
notaries agreed upon a scale of fees, which forms the groundwork 
of the scales now in force, and which has never been essentially 
modified, although some of the items have been changed to suit 
the alterations in practice. In one respect, indeed, we have even 
retrograded, as conveyancing business, unconnected with any 
proceeding in court, was for the first time subjected to taxation 
by the Attorneys' and Solicitors' Act of 1843. 

The whole system thus derived is based on the principle of 
protecting the client against the attorney and solicitor, by com- 
pelling the latter to charge for his services according to the fixed 
scales, having reference only to certain items. The enactments 
of the Legislature, and the practice of the Courts, with regard to 
professional remuneration, seem to have proceeded on the idea, 
that to commit the client to the attorney and solicitor, without 
strictly tying up the hands of the latter, and prescribing in every 
particular the mode of charging for his services, would be quasi 
agnum lupo committere ad devorandum. The natural result, there- 

VOL. V. NO. IX. M 
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fore, has been that, as legal practitioners must be remunerated 
for thehr services, they are driven, in cases v^here the scales do 
not afford proper recompense for the real and necessary work, 
to do v^ork w hich is unnecessary, but which the scales allow them 
to charge for, and to charge at the highest rate which the scales 
v\nill permit for work that is merely formal and mechanical. As 
Lord Brougham justly observed in his great speech on law re- 
form, in 1828, " The necessary consequence of not suffering an 
attorney to be paid what he ought to receive for certain things 
is, that he is driven to do a number of needless things, which he 
knows are always allowed as a matter of course ; and the expense 
is thus increased to the client far beyond the mere gain which 
the attorney derives from it." The propriety of attorneys and 
solicitors remunerating themselves in this way, has been fre- 
quently sanctioned by the courts. For instance, in Davenport 
V. Stafford (8 Beav. 516), Lord Langdale says, " It was said 
that solicitors are in the habit of charging for services and busi- 
ness which they never perform, and that, therefore, the charge 
for attending the settling is no proof that there was any such 
attendance. Now, I have been informed ^that solicitors fre- 
quently do charge for particular acts of business, which upon the 
occasion to which they relate may not have been necessary or 
required for the interests of their client, and this because, in the 
taxation of costs for the whole business done, such charges are 
allowed, whilst the charges allowed for other services of the utmost 
value and importance, truly rendered to these clients, are so in- 
adequate, that unless some compensation were allowed in another 
way, no adequate remuneration would, upon taxation, be given 
for the transaction of the whole business. It is much easier to 
censure than to remedy this state of things, which, under all 
the circumstances, is more to be regretted than blamed. The 
blame which there may be is more with higher authorities than 
with the solicitors, who, having regard to the rules of taxation, 
cannot help themselves." 

One obvious consequence of the system is, that an attorney 
and solicitor's bill is, of all things in the world, the most per- 
plexing and unsatisfactory to a client, who is in general ignorant 
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of the rationale of the matter, or, at least, unwilling to admit its 
soundness. As there are no charges directly applicable to the 
mental labour and careful consideration bestowed on the business 
accomplished, he naturally concludes that these qualities have 
been very little put in requisition ; he takes the thing as he finds 
it, and he complains, with some ^how of reason, of the charges 
for attendance upon attendance, for letter upon letter, and for 
copy upon copy, which he is apt to regard as somewhat like the 
charges for wax-lights in the continental hotels. The real truth 
of the matter, however, is, that at the present day, from the 
simplification of legal proceedings which has been introduced, the 
old mode of remuneration being still retained, attorneys and soli- 
citors are not adequately paid for many of their most important 
services, especially in the common law and equity departments 
of practice ; whilst in cases where the authorized charges allow 
a sufficient recompense, the mode of remuneration gives a fidse 
colour to their services. Until their remuneraticm is placed upon 
its proper basis, justice will not be done to a most important and 
useful body of men, nor will the public be put in a position for 
availing themselves as they might of legal assistance and 
advice, and of the full benefits which the law was intended to 
confer. 

If a system were elaborately framed for the purpose of secur- 
ing prolixity, repetition, and obscurity in legal documents, and 
complication, technicality, and delay in legal proceedings, no 
system could be better than the present mode of professional 
remuneration; nor could abetter scheme be devised if the object 
were in every way to lower the position of a body of men to 
whose honour, fidelity, and skill, the most important transactions 
of human life are intrusted. The most skilful and experienced 
practitioner is paid precisely according to the same scale as the 
least skilful and least experienced; and the greatest of all services, 
by which litigation is prevented, are either almost unremunerated, 
or are remunerated without any reference to the importance of the 
object effected. 

The inadequacy of the present scale of fees for chancery and 
conveyancing business has been set forth with so much force 
and clearness by Lord Lyndhurst, in a speech in the House of 
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Lords, March 26, 1855, in the debate on the Despatch of 
Business — Court of Chancery Bill — that it is desirable to quote 
here a passage from it, as illustrating what has already been 
said : — " For example," says his Lordship, " in the case of a com- 
plicated account, or an intricate pedigree, to enable the judge's 
chief clerk to get through it in one sitting, required, perhaps, a 
whole month's previous preparation by the solicitor. For such 
preliminary labour, however, no fee was allowed; and yet, if that 
labour were performed in the presence of the officer (whose time 
was consequently wasted), the solicitor received the payment 
that was otherwise denied him. Thus, although speed and sim- 
plicity were the client's interest, dilatoriness and intricacy were 
the interest of the solicitor. So, again, with regard to con- 
veyancing: if a solicitor drew a deed or will of a given number 
of folios, he was entitled to a certain fee; whereas, if he sat 
down, and, by bestowing great pains upon the document, suc- 
ceeded in abridging its length by one-half, he would lose half his 
remuneration. A premium was, therefore, held out to verbose- 
ness, and the solicitor's interest was made to stand in direct 
antagonism to that of his client. Further, when a solicitor gave 
advice in the progress of a suit, he received no fee; but if he 
saved himself the trouble and responsibility of giving such advice, 
and laid the papers relating to the cause before the counsel, he was 
entitled to charge several guineas for his profit. And if a plain- 
tiflT's solicitor appeared before a judge in chambers, and argued 
against counsel on the other side, he would only receive for 
doing his own work and that of a counsel, £2 or £3; whereas 
the defendant's solicitor, who perhaps only sent a young clerk 
with counsel, would obtain £6 or £7. Could any thing be more 
absurd, unequal, unjust, or impolitic, than such a mode of remu- 
nerating professional men?" 

The same evils and anomalies exist in the other great depart- 
ment of business — that of common law — although in the most 
important matter a step has been taken in the right direction 
since the Common Law Procedure Act, 1852, in authorizing 
the masters, instead of the former limited fee of 13«. Ad. for in- 
structions for a brief, to allow whatever they may think a reason- 
able remuneration. 
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Nor can any thing be more unfair than the position in which 
the present system places the profession with regard to many 
important questions relating to the amendment of the law. In 
some cases, indeed, it may be suggested, that, as legal proceed- 
ings are rendered cheaper and more expeditious, they will in- 
crease in number, and thus compensate for what is taken away. 
It is questionable, however, from the experience of the profes- 
sion, whether this is altogether a sound view of the matter. 
But there are cases to which even this doctrine is clearly not 
applicable ; and of these the most important is the transfer of 
land. On this subject all sound social, and economical yiews 
are in favour of the introduction of some method by which land 
may be transferred in a cheap and easy manner, and no scheme 
will satisfy the people of this country in which this object is not 
attained in the highest degree possible. But any scheme which 
will at all come up to the popular wishes on the subject, must 
necessarily lessen the emoluments of the profession, if the pre- 
sent system of remuneration is to continue ; and therefore, as 
part of that scheme, or in connection with it, the remuneration 
for services relating to this department of professional practice 
must be placed on a new basis. On this subject the commis- 
sioners on the registration of title have made some very just 
observations at the conclusion of their report, which it is neces- 
sary to bear in mind when considering their scheme with refer- 
ence to the interests of the profession. 

In another way, also, the adherence to the present mode of 
remuneration has injmiously affected the amendment of the law, 
especially with reference to procedure. For the purpose of 
saving expense, where the sum in question is small, various ef- 
forts have been made to afford a simple and speedy procedure. 
But proceedings in which large sums are involved have by no 
means shared, to the same extent, in the improvements which 
have been introduced into the courts of law and equity. And, 
accordingly, it has been said by a member of this committee on 
another occasion,^ " That our courts now reverse the order of the 
railways, and insist on sending their first-class passengers by 

^ Paper read by Mr. E. W. Field at the meeting, held at Manchester, 
1857, of the Metropolitan and Provincial Law Association. 



166 Papers of the Law Amendment Society, 

their slow parliamentary trains, making them stop at every pos- 
sible stage, while it is the third class folks who are made to travel 
by express." Now, under a proper system of remuneration, 
where the substantial value of the services was taken into ac- 
count, there would be no inducement to adopt any thing but the 
best procedure viewed with relation to the ends of justice, 
whether the sums involved were great or small. 

On the evil effects of the present system of remuneration on 
the amendment of the law, we are happy to be able to fortify 
ourselves by the opinion of Lord Brougham, expressed before 
the Committee of the House of Lords, in July, 1851, on the 
^Masters' Primary Jurisdiction Bill. **The other cause," says 
his Lordship, " of delay and expense is the perfectly faulty mode 
of remunerating professional men, solicitors especially ; but I do 
not except counsel. This opinion is the result of my whole 
professional experience and observation, and it is not confined to 
proceedings in equity. The subject is one of great difficulty, 
but it is of yet greater importance ; and I feel assured that 
whatever other changes are effected to improve our system, 
whether of equity or common law, a large proportion of the 
evil will remain, unless this difficulty shall be grappled with and 
overcome." 

The truth is, that, amend the law as we will, and reduce pro- 
cedure to its most natural condition as we may, so long as the 
present system of remuneration remains, the public will never 
enjoy the full advantage of whatever improvements may be in- 
troduced. There is no secular profession which is more under 
the influenee of custom and tradition than that of the law — 
none which acts more under the domination of professionnl 
ideas — ^none in which there is a stronger and more pervading 
class spirit. Unquestionably, the feeling thus engendered is 
productive of much good, by inducing, as a general rule, up- 
right and honourable conduct on the part of its members, and 
by making those who act unworthily understand their true 
position. But, with respect to the interests of clients, it may be 
questioned whether this feeling operates in all respects in an 
equally favourable manner, since there can be little doubt that, 
from the mode of remuneration which has prevailed, acting 
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along with the necessary formalism of the legal mind, the pub- 
lic opinion of the profession has established, as a general rule, 
that whatever gets into the hands of the law must be made to 
go through certain orthodox processes, without reference to 
utility or sound reason. Hence the comparative neglect of the 
provisions of the Act for simplifying the conveyance of real pro- 
perty (8 & 9 Vict., c 119) ; and hence, also, the tendency in 
every case where procedure has been simplified to pass through 
all the stages that are still allowed, and always to adopt the 
longer course in preference to the shorter where there is a discre- 
tion in the matter. Indeed, the whole legal system of this 
country might be shown to be affected by the views and senti- 
ments to which we refer. Now, there can be little doubt that 
the creation of an opposite public opinion in the profession would 
be of great advantage to clients, and, in fact, to the whole 
community ; and the likeliest mode of effecting this appears to 
be, by making remuneration for legal services depend on the 
real and necessary work done, and thus causing brevity and 
speed to be considered as the acknowledged interests and stand- 
ing rules of the profession. 

It is obvious, therefore, that it is not only the profession, but 
the public also, who suffer from the present mode of remunera- 
tion ; and we take upon us to say, after mature consideration, 
that the part of the mischief borne by the latter is out of all 
proportion greater than that borne by the former, great as that 
is, and heavily as it presses on them. For it is not merely from 
the fact that the amendment of the law is thereby retarded, or 
rendered all but nugatory, and that legal instruments are made 
prolix and unintelligible, and legal proceedings tardy and com- 
plex, that the public suffer — they suffer far more seriously jfrom 
the strong inducement which the system holds out never to em- 
ploy lawyers unlesss compelled by the last necessity. How much 
of endless and expensive litigation — ^how much of pecuniary loss 
to families and individuals — how much of social evil — arises from 
professional assistance not being sought in proper time, or from 
parties attempting to do for themselves what only a lawyer can 
do properly, is known to every practitioner and to every layman 
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of much experience In the worid. Under no system of jurispru- 
dence, suited to the wants of an artificial and complicated state 
of society, would it be possible for every man to be his own 
lawyer. The utmost, therefore, that any soimd and judicious 
law reformer can aim at is, on the one hand, to render the law 
as simple and natural as may be consistent with the wants of the 
community ; and, on the other, to remove every obstacle which 
may prevent the services of the profession from being available, 
in the fullest degree, to those for whom the law was intended as 
a shield and not as a snare. 

Even with regard to matters of business, commercial or pri- 
vate, which seem to those engaged in them to have little refer- 
ence to the provisions and rules of the law, how much of loss 
and anxiety might be prevented by professional advice obtained 
before the irrevocable step is taken I The doctrine of the law, 
that every man is supposed to intend the necessary consequence 
of his own acts, is essential to any regular and consistent legal 
system, but it renders necessary the utmost circumspection in 
dealing with our own rights or with those of others. The pro- 
fession has no higher duties to perform towards the public, and 
can confer no greater benefit on individuals, than by giving coun- 
sel with regard to any acts which may have legal consequences. 
And if any mode of remuneration tends to cause its services to 
be called for only when the mischief is done, and to make it 
merely the moestis prcesidium reis, a great evil is produced, which 
must deeply aflfect the welfare of society. 

That the present mode of remuneration operates in this way, 
very little doubt can be entertained. Throughout all classes of 
the community there exists a strong aversion to consult a pro- 
fessional man, where it can possibly be avoided ; and this aver- 
sion arises in a great measure from the feeling, that the mode of 
charging is unfair, and that there is no security that the bill of 
costs will properly represent the work done, or that the work 
done will be the legitimate and necessary work which the occa- 
sion required. Such a feeling is natural, and has been found to 
operate in the same way in the case of every employment where 
a similar mode of payment has been adopted ; and accordingly, 
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in our daj, the natural mode of remuneratioii — ^the direct pay- 
ment for actual serrices — ^has, in all matters of importance, where 
men have been free to act, almost entirely superseded the artifi- 
cial system. The truth is, there is nothing as to which men in 
general are more keenly sensitive than as to the mode in which 
they are required to pay for services rendered to them ; and the 
advantage of the direct mode is at once felt wherever it is 
adopted. Few things have tended more to make the railway 
system of travelling popular in this country than the direct pay- 
ment of fares, which cover all the charges connected with the con- 
veyance of passengers. But no instance, with reference to the sub- 
ject under consideration, can better show the advantage of adopt- 
ing this mode than that of the medical profession. The custom 
of paying physicians and surgeons directly for their services has 
long prevailed, and complaint has been seldom expressed, except 
on the part of those who are unable to see why great skill and 
experience should be suitably rewarded ; but, until recent years, 
general practitioners were universally paid according to the quan- 
tity of medicine administered to their patients. The conse- 
quence was, that the latter could scarcely avoid the suspicion 
that medicines were given to them, not simply for therapeutic 
purposes, but in order to make up a charge ; and the system 
did, in fact, lead to a most outrageous system of dosing the com- 
munity, against which homoeopathy seems only a natural re- 
action. Of late years, however, the general practitioners have, 
to a great extent, seen the propriety of accommodating their 
mode of charging to the feelings of mankind and the scientific 
practice of medicine— a change which has been to the advantage 
of a most useful and respectable body of men, and to the still 
greater advantage of the constitutions of her Majesty's subjects. 
It is clear, therefore, on all the grounds which have been now 
stated, that the question of the remuneration of attorneys and 
solicitors is one in which the public have the deepest interest ; 
and that no mistake can be greater than to suppose that it 
merely concerns the profession. If, under the present mode, the 
profession suffer, far greater and more weighty is the evil which 
falls on the public. 
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Indeed^ the objections to Buch a system as that which now 
prevails meet us on every hand. A mode of paying for real 
services by pajring for factitious services, is altogether objection- 
able in principle, v^hether considered morally or economically. 
No rule of justice can be clearer than that, if a man is to be 
recompensed for his labours, those labours should be fairly esti- 
mated, and their value deduced from their real character and 
results ; and no ground of policy can justify the introduction 
into one of the most important dealings of human Hfe of what, 
to use the expression which a great living writer has made 
current, are neither more nor less than shains. 

Economically considered, the system will not stand a moment's 
examination. The real and substantial work of an attorney and 
solicitor, being essential for the due production and distribution 
of wealth and the exchange of commodities, may fairly be con- 
sidered as productive labour. But all the work which is unne- 
cessary, and which is done merely for the purpose of raising a 
claim for remuneration, is strictly unproductive. Such labour 
tends in no degree to the creation of wealth, and might as well, 
for all economical purposes, be expended in attempting to twist 
ropes of sand, or to fly to the moon. Even the rule which pre- 
vents an attorney and solicitor from taking security for costs, is 
in violation of sound economical principle, as it must tend to 
operate in one of two ways ; viz. either to prevent the legal 
business of persons whose means are doubtful being undertaken 
at all, or, if undertaken, to induce the attorney and solicitor to 
make his charges as high as is possible under the existing system, 
for the purpose of covering the risk. 

But the radical objection, in an economical point of view, to 
the present mode of remunerating attorneys and solicitors, is 
derived from its interference with the natural relations between 
employers and employed. The principal of competition is ad- 
mitted, by most persons of intelligence at the present day, to 
be the sound principle with reference to all other labour, mental 
and bodily. And if so, why should an exception be made in 
this particular case? None of the arguments which have beeji 
brought forward in favour of the exception, at all justify this 
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flagrant interference with so unquestionable a principle* It is 
said, in the first place, that attorneys and solicitors are officers 
of the courts, and as such enjoy a species of monopoly. But it 
is quite obvious that no monopoly is enjoyed by attorneys and 
solicitors more than by the members of any other profession — 
the medical, for instance ; and if in a certain sense they are 
officers of the courts, the summary jurisdiction which the courts 
possess over them, and the power of admission or striking off 
the rolls, are sufficient checks on them considered in this relation. 
It is unquestionable that in modem times this relation by no means 
determines the real position of an attorney and solicitor with 
reference to the question of remuneration. Even with regard 
to court business, every client has the most unlimited power of 
choice as to whom he shall employ as his legal agent ; and 
many of the most important duties of an attorney and solicitor 
have no connexion with proceedings in. courts of law and equity, 
whilst the highest duty, perhaps, which he has to perform, and 
which under a better system of remuneration would be inde- 
finitely enlarged, is that of keeping his clients out of the courts 
altogether. 

Another ground on which the present system is defended is, 
that if the terms of remuneration were left to be arranged be- 
tween the attorney and solicitor and his client, the latter would 
be incapable of judging what was a proper charge, and would 
therefore be left to the mercy of the former. If there be any 
truth in this notion, it is clear that the system of scales ought 
to be extended through most employments in which human 
beings are engaged. In the great majority of cases th^ em- 
ployed, from his peculiar knowledge, must have an advantage 
over the employer in settling the terms of remuneration ; but 
the principle of free competition is the only trustworthy safe- 
guard against injustice, and, if fraud be introduced, that, the law 
wisely provides, shall vitiate the contract. 

Nor is it any answer to the sound economical view of the 
question to say, that there are many departments of professional 
business in which it would be impossible beforehand to come to 
any agreement as to the terms of remuneration. Practically it 
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has been found possible to adopt the system of agreements 
generally in some of the States of North America ; but no one 
has ever contended that it would be proper to enforce agree- 
ments in every case. All that is sought for is, that it should be 
open to the parties to enter into them or not, as they may think 
desirable, and that the natural laws which would regulate the 
rate of remuneration for professional services should have free 
scope. Experience, in this as in other things, would satisfac- 
torily show what was the proper course for the interests of all 
concerned. 

It may be safely asserted, therefore, that there is nothing 
either in the position of attorneys and solicitors as officers of 
the courts, or in the nature of the business which they perform, 
which renders it necessary, in their case, to depart from the 
great and unquestionable principle of allowing the terms of remu- 
neration to be settled between the employer and the employed. 
Whatever terms have been agreed on ought, in the absence of 
fraud, to be enforced where they are in favour of the attorney 
and solicitor, as well as where they are against him. Under 
such a system, the market value of the services of an attorney 
and solicitor would as easily ascertain itself as in the case of 
any other employment where skilled labour is required; and 
the mode of payment, whether by a percentage or otherwise, 
would speedily be determined on obvious considerations of con- 
venience ; and there can be no doubt that, under such a system, 
clients would very soon come to know what the real nature of 
professional services is — a species of information which the 
present mode of remuneration seems elaborately contrived to 
prevent, but the absence of which operates unfavourably both 
towards attorney and client. 

On the question of the remuneration of the bar we have not 
thought it necessary specially to enter, because, although ftdly 
agreeing with Lord Brougham in the opinion already quoted, 
that the mode of remunerating counsel is also faulty, the subject 
is not one in which the public have so direct and obvious an 
interest as in what relates to the remuneration of that which is 
called the other branch of the profession, to which every thing is 
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primarilj intrusted| and which is alone responsible to clients. 
We think it enough, therefore, to state that, in so far as the fees 
of counsel are regulated by the scales, on the same principle as 
the charges of attorneys and solicitors, the same objections apply 
with equal force ; that with regard to fees determined by the 
etiquette of the profession, that is a matter for the consideration 
of the bar, with reference to its own interests and the interests 
of the community ; and that with respect to the case of in- 
dividuals, who, from the eminence of their position, can fix 
their own fees, there can be no objection to their doing what- 
ever they find most advantageous to themselves. Nor, after all, 
can it be doubted that a change in the mode of remunerating 
attorneys and solicitors would powerfully influence the mode of 
remunerating counsel, and speedily bring it into adaptation to 
the real interests of the community. Such a change, it may be 
confidently predicted, would beneficially eflect all the relations 
of the public to our legal system, every matter connected with 
legal proceedings, the whole administration of justice, and the 
whole practice of the law. 

But, as in all reforms where the interests of large bodies of 
men are concerned, it is well, as Lord Bacon has expressed it 
with regard to innovations generally, to " follow the example of 
time itself, which indeed innovateth greatly, but quietly, and by 
degrees scarce to be perceived," it may be questionable how far 
it would be expedient to adopt at once a system of perfect free- 
dom. Nor can the views of those who think that there is 
something exceptional in the case of professional remuneration 
be entirely overlooked in dealing with the practical question 
now under consideration. It is obvious, also, that imder any 
system there must be some mode of taxing costs as between 
party and party; and there is a large class of cases where costs 
are ultimately to be paid out of the fund in court, in which the 
court, considering itself as the trustee of the fund, necessarily 
exercises a discretion as to what costs shall be allowed. In 
such cases as those last mentioned, therefore, and in all cases 
where no special agreement had been entered into, or where the 
agreement did not fix the sum total of remuneration, or where 
the agreement, on account of any element of fraud or covin, was 



1 74 Papers of the Law Amendment Society, 

void, It might be proper that the quantum meruit of the services 
of an attorney and solicitor should be determined by an excep- 
tional tribunal. The present mode of taxing costs by officers 
of the court is satisfactory neither to the public nor to the pro- 
fession; and what would seem best to meet the requirements 
of both would be a board composed of persons practically ac- 
quainted with accounts and the usages of commerce, as well as 
of men conversant with the details of a solicitor's business. A 
mixed board of this nature would be able to take into account 
all the elements that ought to enter into an estimate of the pro- 
per remuneration of professional services, and might be safely 
intrusted with great discretionary powers as to the fairness of 
contracts, and as to the real value of services rendered. 

But even with a board so constituted, and intrusted with such 
discretion, it would be advisable, both for the guidance of the 
public and the convenience of the profession, that there should 
be scales of charges having reference as much as possible to the 
substantial work done, and founded, as far as may be practicable, 
on the principle of a percentage on the value of the property 
dealt with, as has been adopted in Scotland. These scales should 
be at a higher rate than the ordinary charges, so as practically 
to induce an agreement to be made at the commencement of 
every employment, where it could be done without inconvenience ; 
but in the absence of such agreement, it should not be obligatory 
on the board to allow the full charges fixed by the scales. Of 
course, a different set of scales must be provided, and a different 
rule followed, in the case of taxation between party and party. 
With regard to determining the scales as between attorney and 
client, it would be of great importance that this should be done 
by some authority independent of the board ; and to make this 
authority perfectly satisfactory to the public, it would be neces- 
sary that it, as well as the board itself, should possess a com- 
mercial element. Hitherto the scales have been fixed by the 
judges with more or less assistance from the profession ; but in 
doing so they have acted without the slightest reference to eco- 
nomical principles, and have in general followed the precedent 
afforded by the prothonotaries in 1733, and ignored all the 
circumstances of modem times. It is essential, therefore, that 
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the scales should now be determined on broader views, and with 
a more just perception of the present position of attorneys and 
soKcitors ; and for the purpose of doing justice to the profession 
itself^ no less than for the satisfaction of the public, it would be 
necessary to have the assistance of laymen as well as of men 
engaged in the practice of the law. 

A board constituted as has been proposed, and guided by 
scales determined in the manner suggested, would properly be 
invested with a primary jurisdiction in all cases; and although, 
for the sake of convenience, local taxation should still be allowed, 
yet an appeal should in every instance lie to the board. For 
the purpose also of ensuring uniformity of practice throughout 
the country, all bills of costs taxed by the local authorities 
should be transmitted to the board, and the whole taxation of 
dosts, both central and local, be annually reported on lo Parlia^ 
ment. This annual report might be made to embrace the nature 
of the causes, the duration of each suit, and of its different 
stages, and such other particulars as might be necessary to make 
the returns present an accurate and comprehensive scheme of 
judicial statistics, relating to some of the most important facts 
connected with the administration of the law. Of course, with 
a Minister of Justice, the proposed board would fall under his 
department, but, until such an officer be appointed, it might act 
subject to parliamentary control. 

The committee have embodied the above views and sugges- 
tions in a series of resolutions, which they have now to submit 
to the society : — 

1. That in the case of payment for professional services, there is no 
reason for departing from the ordinary principle of the remuneration of 
labour as a matter to be settled between employer and employed. 

2. That the system of imposing uniform fixed scales of legal remuneration 
is an infraction of the above principle. 

3. That in settling the amount of remuneration for legal services, con- 
sideration should be given to any special agreement which may have been 
entered into by competent parties. 

4. That where no special agreement has been entered into, or where 
the agreement does not fully determine the sum total of remuneration, or 
where the question of the fairness of the contract as between the parties 
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is under consideration, there should be a proper board for deciding as to 
the amount of remuneration, such board being possessed of great discre- 
tionary powers as to the fairness of contracts, and the real value of services 
rendered, and being so selected as to ensure the confidence of the public 
and the profession. 

5. That in such cases, for the guidance of the public and the convenience 
of the profession, there should be a scale of charges, and that such scale 
should be constructed at a rate higher than what is ordinarily charged, so 
as practically to induce an agreement to be made between the parties at 
the commencement of every employment, it not being obligatory on the 
board, however, to allow the full charges fixed by the scale, the same being 
treated as a maximum allowance only. 

6. That to secure, as far as possible, the due influence of mercantile 
views on the taxation of costs, the board should be composed of persons 
acquainted with accounts and the usages of commerce, as well as of men 
practically conversant with the details of a solicitor's business. 

7. That the scales should not be permitted to emanate, as at present, 
solely from legal authorities, but should partly proceed from commercial 
sources : and that such scales should be fixed by some authority indepen- 
dent of the board. 

8. That such board should have a primary jurisdiction in all cases, and 
that, where local taxation might take place, an appeal to the board should 
be allowed. 

9. That to secure, as much as possible, uniform practice throughout the 
country, all bills of costs taxed by the difierent local authorities should 
be transmitted to the board, and be annually reported on to Parliament. 

10. That inasmuch as the expense of legal proceedings arises, to a con- 
siderable extent, from the inefficiency of coui-ts, and from the rules of 
practice followed therein, the annual report so to be made should embrace 
the nature of the causes, the duration of each suit, and of its different 
stages, and, as fisir as the same could be discovered, how far the time occu- 
pied in the different stages was unavoidable. 
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Art. XL— FRENCH CONSTITUTIONAL LAWS. 

WE have no vocation to meddle in any way with the form of 
government which our neighbours, whether in France or 
in any other country, choose to live under. This entire abstinence, 
even from comment, on their political habits or tastes, is pecu- 
liarly incumbent on those who, like us, do not even enter upon 
the controversies of our home politicians, unless where the juris* 
prudence of the country is concerned ; and in like manner our 
only concern is with the legal systems, and especially the progress, 
of other nations, in amending their law& And it would be most 
gratifying to us could we perceive in the recent history of our 
ancient and most important neighbours, a tendency to improve- 
ment of their judicial institutiona They have of late held very 
cheap the objections raised in this country to a most desirable, if 
not absolutely necessary, amendment of our law; objections 
grounded on the not very rational position, that we should avoid 
doing any thing which may be satisfactory to a foreign govern- 
ment, however just towards it, and however fitting for ourselves 
the proposed improvement may be. In the justice of these 
objections we entirely concur ; and we hope that, in the spirit of 
them, we may be allowed to express a wish to see some relaxation 
of the severity of their new criminal law as regards political 
offences, and a hope that the anxious desire prevailing in this 
country for such a modification of the repressive policy, may not 
be held an insuperable objection to pursuing a course so just and 
so wise in itself. A law cannot be otherwise than universally 
disliked which places so many thousands of persons — but it is 
quite enough if there are hundreds only — under the arbitrary con- 
trol as well as the close superintendence of the police, leaving 
them in perfect uncertainty from day to day, whether or not they 
shall be sent to some distant residence, or even out of the coun- 
try ; and if these persons so at the mercy of the constituted 
authorities, that is, of secret informers, have all of them been 
upon former occasions under accusation, but never brought to any 
trial, much less convicted, considering how frequent of late years 

VOL, V. NO. IX. N 



178 



French Constitutional Laws. 



have been the changes in the government, and the outbreaks, 
with their attendant arrests, it cannot be doubted that a consider- 
able number of persons in most parts of the country, are thus, 
to all intents and purposes, deprived of civil rights, and placed 
beyond the protection of the law. 

That this regimen may for a while be requisite, in order to 
prevent attempts dangerous to the established order of things, is 
very possible; that its duration should be strictly confined to the 
continuance of an extraordinary, and, of course, a passing state of 
circumstances, is quite manifest ; and, nothing can be more ground- 
less than the suggestions so often made, that no real harm was 
done, because the evil-doers alone are the sufferers. This would 
furnish an apology for the most arbitrary government at all timesL 
Indeed, the advocates of such a system were forced to represent 
it as, in itself, quiet, gentle, inoffensive ; that, let it alone, you 
will never be injured by it There was a late trial on the Western 
Circuit, in which a young lady brought her action against the 
owner of a bear for serious injury sustained by her from the 
animal The defendant produced witnesses to prove that there 
never was so quiet, so gentle, so inoffensive a creature — that he 
fed with the calves in the farm-yard, ate grass and roots, and 
never before had been known to lift a paw upon a human being. 
So, absolute governments and arbitrary power are generally 
harmless, but their instinct remains ; it may at any moment break 
out ; and in its neighbourhood nothing like security can exist, 
nor is there any comfort to the victims that it is subject to the 
same anxieties and terrors which it inflicts upon them. 
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L— POINTS DETERMINED IN THE COURT 
OF CHANCERY. 

1. Alien— Trust for — Bights of the Crown — Bittson v, Stordy (3 Sm. & 
G., 230) dissented from. 2. Administration Suit — Creditor — Costs. 
3. Conversion — Beconversion. 4. Executory Trust — Settlement. 5. Docu- 
ments — Order for Bemoval of Abroad — Examination of Witnesses. 6, Juris- 
diction — ^How far Equity will Interfere to Preserve Property pending Pro- 
ceedings at Law — Waste. 7. Marriage — Parol Contract in Consideration of 
— Statute of Frauds. 8. Merger — Presumption. 9. Mines and Minerals — 
Leases — Surface — Right to Support of 10. Practice — Settled Estates Act 
(19 & 20 Vict,, c. 120)— Consent of Married Woman. 11. Production of 
Documents — Discovery — Suit for — By Heir in Aid of Ejectment — Heir in 
Tail. 12. Bailway Company — Preference Shares— Guaranteed Shares. 
13. Sureties — Contribution — ^Admission of Parol Evidence to rebut Claim 
to. 14. Surety— Entitled to Benefit of all Securities taken by the Crodi- 
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tor. 15. Tenant for Life — ^Arrears of Interest — Lien for, 16. Trnst 
Funds — Assignees of Bankrupt Trustee — Befusal to Transfer Funds 
— Costs. 17. Trustee — Breach of Trust— Eegistration of Judgment. 
18. Vendor and Purcliaser — Contract to Sell — ^Vendor Devising to Infants 
— Specific Performance — Costs of Suit. 

L Babbow v. Wadkin. 24 Beav., 1. 

Alienr— Trust for—RighU of the Crovmr-^EitUan v. Stordy (3 Sm, S (7., 
230) dissented from. 

A testator devised real estate unto, and to the use of trustees, 
and their heirs, upon trust for alien& It was held by Sir John 
Romilly, M.R, that the cestuique trusts as aliens, although they 
could take, not being able to hold the estate, the crown was en- 
titled beneficially to it; and not the trustees, or heir-at-law. 
After examining all the cases upon the subject, his Honour said, 
"Against this, which I must consider as a great array of authority, 
nothing has been suggested to me, nor have I myself discovered 
anything, with the exception of the dictum of the Vice-Chancellor 
of England in Burney v. Macdonald (16 Sim., 6), and the case 
of Rittson V. Stordy (3 Sm. & G., 230), before Vice-Chancellor 
Stuart The dictum in Burney v. Macdonald was not necessary 
for the decision of that case ; and, as I have already so fully com- 
mented upon it in what I have already said, I think it un- 
necessary to add anything further upon it. 

" With respect to the case of Rittson v. Stordy, before the Vice- 
Chancellor Stuart, it certainly nominally decides this point; but, 
notwithstanding the respect I feel for the learning and attentive 
consideration of the Vice-Chancellor, I am not satisfied with the 
reasoning on which he foimds this part of his judgment; and 
when I consider that the decision was clearly right on other 
grounds, and did not require the decision of this point, which has 
received no affirmance on appeal before the Lords Justices, I have 
thought myself bound to consider the case apart from that 
decision, and to form my own views of the question on principle 
and previous authorities, and which, I regret to say, is not in 
accordance with that expressed by the Vice-Chancellor/' 

2. Fuller v. Green. 24 Beav., 217. 

Administration Suit — Creditor — Costs, 

A creditor of an intestate, notwithstanding the representations 
of the legal personal representatives that there were no assets, 
instituted a creditor's suit against them. It turned out that the 
representations made to the plaintiff were true. It was held by 
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Sir John Romilly, M.R, that the plaintiflF was bound to pay the 
costs of the suit, observing that, in such a case, the representatives 
ought to be indemnified, otherwise they might be mulcted over 
and over again. 

3. Meredith v. Vick. 23 Beav., 659. 

Con version — Reconversion, 

Freeholds in possession, and copyholds in reversion, were under 
a will impressed with the character of personalty, being held by 
trustees upon trust for sale. The person beneficially entitled to 
them did acts, which, as to the freeholds, were sufficient evidence 
of his intention to reconvert them. It was held by Sir John 
Romilly, M.R, that those acts ought not to be considered as evidence 
of his intention to reconvert the copyholds, and that they there- 
fore retained their notional character of personalty. " If," said 
his Honour; "a devise be made to trustees in trust to convert 
Whiteacre and Blackacre, and pay the produce of the same to A B, 
does the declaration of A B, that he wishes to hold Whiteacre as un- 
converted, necessarily apply to Blackacre ? It is a question of inten- 
tion, and must be dealt with as such; and, as such, I am of opinion 
that I cannot attributeexpressions by aman, which are unequivocal as 
to freeholds in his possession, as applicable to copyholds not in his 
possession, and the possession of which might never come to him. 
It is no doubt urged, that the reversion of the copyholds was in 
his possession ; but it seems to me impossible to attribute an in- 
tention to a reversion to be derived from acts which have no 
application except to possession." 

4. Stanley v. Jackman. 23 Beav., 450. 

Executory Trust — Settlement, 

A father by deed vested funds in trustees, upon trust for all his 
daughters, aiid to be settled on them as thereinafter mentioned ; 
viz., to settle and assure the share of each daughter upon her, 
and her issue, so and in such manner and form as that the same 
might not be liable or subject to the debts, control, or engagements 
of any husband or husbands whom any such daughter or daugh- 
ters should happen to marry during the lifetime of any such 
daughter or daughters. Sir John Romilly, M.R., held that the 
proper mode of carrying into eflfect the direction in the deed was 
this, "To settle the property on the daughter for life for her 
separate use, without power of anticipation ; after her death, to 
her issue, as she shall appoint by deed or will ; and, in default of 
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appointmeDt, to the issue living at the death of the daughter 
equally, per stirpes ; so that any issue then living, more remote 
than children, shall take (in case of the previous decease of their 
respective parents or parent) only the shares or share to which 
their respective parents or parent would, if living, have been en- 
titled ; and, in default of issue living at thair death, then as the 
daughters shall by will appoint^ and, in default, to her executors, 
administrators, and assigns. 

5. Lafone v. The Falkland Islands Company. No. 2. 
4 K and J., 39. 

Documents — Order for Removal of Abroad^ ExamincUion of Witnesses. 

Sir W. Page Wood, V.C., held that, except in a special case, 
the court would not make an order to produce original documents 
before an examiner, out of the jurisdiction. " I find," said his 
Honour, " upon inquiring, that none of the registrars of the court 
has ever known of an instance of an order for taking papers out 
of the jurisdiction, for the purpose of their being produced before 
an examiner. 

" I am far from saying that this court has not jurisdiction to 
make such an order. On the contrary, it appears to me that 
cases might well exist in which it would be right and proper, for 
the sake of justice, to order original documents to be carried out 
of the jurisdiction, all proper care of course being taken, by way 
of indemnity or otherwise, to secure their safe return. But I 
think that a special case ought to be made to justify an order, 
which hitherto, so far as I can find, is without precedent. 

" I must, therefore, refuse the application." 

6. Talbot v. Hope Scott. 4 K and J. 96. 

Jurisdiction — How far Equity wUl Interfere to Preserve Property pending 
Proceedings ai Law — Waste, 

The plaintiflF, Earl Talbot, filed a bill, alleging that he was Earl 
of Shrewsbury, and that he was entitled to certain estates annexed 
by Act of Parliament to the title of Earl of Shrewsbury as tenant in 
tail, that he was entitled to a legal interest in such of those estates 
as were called the settled estates, and to an equitable interest in 
such of them as were vested in trustees, and which were called 
the unsettled estates. The bill also stated that he had, before a 
committee of privileges of the House of Lords, made out his 
pedigree, showing him entijtled to the Earldom of Shrewsbury 
except as to three links necessary to establish his claim, and that 
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upoa two of them the Lord Chancellor had expressed an opinion 
in his favour; that the defendants claiming under the will of the 
late Earl, who had executed deeds " purporting to disentail the 
property," by favour of some of the tenants, had entered into the 
receipt of rent, amounting to upwards of £25,000 per annum, and 
that they had cut down considerable quantities of ti'nber on the 
estates, and that some of it was of an ornamental character, and 
some of it was not ripe for cutting. The bill also charged that 
many of the tenants of divers parts of the settled estates, by 
reason of the conflicting claims to the Earldom, refused to pay 
their rents to either the plaintiff or defendants, and, by reason 
thereof, rents exceeding £5000 per annum were in danger of being 
lost The bill prayed that, pending the plaintiffs proceedings to 
establish his claims to the Earldom, and his proceeding by eject- 
ment (which he undertook to institute when he had established 
his claim to the Earldom), a receiver might be appointed, 
the deeds and documents secured, &c., and the defendants re- 
strained from cutting any timber or trees being or growing on 
the premises. As to so much of the bill as sought relief in respect 
of the settled estates, a demurrer was allowed; as to the rest of the 
bill, a plea that the plaintiff was not Earl of Shrewsbury was 
allowed. 

Sir W. Page Wood, V.C., in his elaborate judgment, after ob- 
serving that, as a general rule, the court will not interfere at the 
instance of a person alleging a merely legal title in himself, against 
other persons in possession of the estates, to grant a receiver, and 
put them out of possession — added, "The ground of the rule 
adopted by the court in this respect I conceive to be extremely 
sound ; the general ground being, that the court cannot interfere 
with a legal title of any description, unless there be some equity 
by which it can affect the conscience of the defendant. Where 
there is an entire want of privity between the plaintiff and the 
defendant, and the defendant is simply a wrongdoer at law, the 
court does not take upon itself to interpose, unless in certain very 
exceptional cases. 

"One such exceptional case is that of destructive trespass against 
property of which another is in possession : a mere trespasser 
comes upon property as to which he recognises your right to 
possession, and invades that property either by mining, or by cut- 
ting down timber without a colour, or shadow, or pretence of title, 
and the property may be destroyed before you can arrest his 
proceedings at law. But even that was not recognised as a case 
tor the interference of the court until after a considerable struggle 
in the mind of Lord Thurlow — who, I believe, is to be considered 
as having established the doctrine that, in such a case, the action 
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of the court may be safely invoked — nor until he himself had 
several times refused to act under such circumstances. 

" Subject to these exceptional cases, the rule is as I have stated. 
As regards the enjoyment of the ordinary rents and profits of au 
estate, the court has never assumed a right to interfere with that 
title which the law confers upon every terre tenant in possession 
of real property — ^a title to be traced, no doubt, to the feudal 
doctrines of our law, by which the lord had a right to require that 
he should always be able to know his tenants — possession on the 
part of the tenant was the best means of affording to the lord 
that knowledge; and the tenant who owed duties to his lord (and 
very onerous those duties were atthe period when the feudal law was 
in its full vigour), had a right to all the benefit of the property 
in respect of which he was bound to perform such duties. The 
title by possession has been always treated by the law as so sacred, 
that it is well known to many of us, from the cases to be found m 
the books and otherwise, that some estates in this kingdom are 
held without the least pretence of any other title. Many estates 
have been originally entered upon simply under a devise from a 
mere tenant for life, proved most satisfactorily to be merely tenant 
for life ; and yet, upon the ground that the court recognises the 
person in possession as the owner — till some other person, by a 
stronger title, has cast him out, unless it can find something in 
the shape of fraud, which was the case in Huguenin v. Ba^eley 
(14 Ves., 273), something by which it can fasten upon the con- 
science of the person so in possession — the court invariably refuses 
to interfere." 

After a close examination of all the cases upon the subject, his 
Honour said — " The result of the authorities is, that there is no 
case whatever of such interference. The judges have declined to 
say — and I respectfully beg to follow them in declining to say — 
that there may not be a case made out even with reference to 
real estate, which would be acknowledged by every one to be a 
case for interference. I do not deny that there may be a possible 
case in which, while the parties are in litigation on a merely legal 
title, there may be such utter destruction carried on, such strip- 
ping of the estate of its timber (to take the cases put by Vice- 
Chancellor Knight Bruce in Haigh v. Jagger, 2 ColL, 235), or 
pulling down the capital messuage, or such other circumstances, 
as might justify interference. Tlie dicta only go to such cases ; 
in those dicta I entirely acquiesce ; and if such a case shoulil 
arise, I would not, for one moment, suggest doubts whether so 
salutary a jurisdiction might not be exercised for the prevention 
of such malicious acts of spoil, trespass, and injury, while the 
rights of the parties are in litigation. But, looking at the authori- 
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ties, I must say that it will require a clear case of that descrip- 
tiou to be made out before the court can be called upon so to 
interfere/' 

In the same cause, however, the plaintiflf, the Earl Talbot, 
was more successful, in a motion for a receiver under the follow- 
ing circumstances : — 

Under two Acts of Parliament, 43 Geo. III. a 40, and 6 & 7 
Vict. c. 28, part of the Shrewsbury estates were vested in the 
defendants as trustees, to sell and invest the proceeds in the pur- 
chase of other lands to be inalienably annexed to the Earldom of 
Shrewsbury. The last Earl attempted to disentail this estate, and 
devised it to the same trustees upon trust for a particular claim- 
ant, and the trustees accepted that trust, and claimed to receive 
the rents in that character. Sir W. Page Wood, V.C., pending 
the proceedings of the plaintiff to establish his claim to the Earl- 
dom, appointed a receiver of the estates (if any) vested in the 
trustees, of which the tenants were not paying rent to them ; and 
the defendants were put upon an undertaking as to the rest of 
the estates, to invest and accumulate the net rents in their joint 
names until the hearing. "It is not," said his Honour, "the 
case of a person who claims a beneficial or adverse interest, having 
the legal estate afterwards cast upon him ; but it is this : — Two 
persons, being trustees for the right Earl of Shrewsbury, have 
chosen to accept another trust, which makes it their business and 
(as they may conceive) their duty to avoid discovering that per- 
son — in other words, to avoid the very duty which it was incum- 
bent upon them under their original trust to discharge.'' 



7. Warden v. Jones. 23 Beav., 487. 

Marriage — Parol Contract in consideration of-^Statvie of Fravda. 

By the express enactment of the Statute of Frauds, a parol 
agreement made upon consideration of marriage does not consti- 
tute a valid agreement, and no action can be brought to charge 
any person upon it. Thus, in the above-mentioned case, where a 
man previous to his marriage entered into a parol agreement to 
settle the property of his intended wife, but the property was not 
settled until after the marriage, it was held by Sir John Romilly, 
M.B., that the parol agreement before marriage was inoperative 
under the Statute of Frauds, that the marriage was not a part 
performance so as to take the contract out of the Statute, and 
that consequently the settlement, being without consideration, was 
void as against the husband's creditors. His Honour, in giving 
judgment, noticed a distinction between cases where the husband 
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enters into a parol contract before marriage with his wife, and 
where third parties enter into a parol contract with him to settle 
property. "The doctrine of part performance," he observed, 
" does not apply to cases between mere husband and wife ; but 
where a third party on behalf of the wife enters into a contract 
with the intended husband, to do something which is performed 
by the husband, the court enforces the contract against the per- 
son who entered into the parol contract for the benefit of the 
lady/' 

8. GgNTEB V. QuNTER. 23 Baav., 571. 

Merger — Presumption. 

A person entitled to the fee simple of property, bought up a 
building lease thereof, and caused it to be assigned to a trustee in 
trust for him, " his executors, administrators, and assigns," It was 
held by Sir John Romilly, M.R., that the presumption in equity 
was that the lease had not merged in the inheritanca " It is 
true," observed his Honour, "that where a charge is simply paid 
off by the owner of the inheritance, it is to be assumed that it is 
merged, and the burden of proof is on the person who contends 
that it is still subsisting ; but though this observation applies to^a 
case where there is a simple payment off of the charge by the 
owner of the inheritance, this is a matter of inference only, and 
may be rebutted by evidence, as well as by the mode in which it 
is done. Thus, if the form be such as to keep the charge on foot, 
the burden is shifted in consequence of the presumption of an in- 
tention to keep it on foot, arising from such being the form of 
the transaction. The burden of proof is then on those who seek 
to establish that, notwithstanding the form, it was intended by 
the person paying off the charge to merge it in the inheritance." 

9. DuGDALE V. Robertson. 3 K & J., 695. 

Mines and Minerals — Leases — Surface, Right to Support of. 

Where the owner of lands demised the minerals under them, 
he was held by Sir W. Page Wood, V.C, in the absence of words 
showing that he had waived or qualified his right, to be entitled 
to the natural support for the surface which he had before the 
demise. "The common-law right," said his Honour, "is now 
clear from the decision of the Court of Queen's Bench in Smart 
V, Morton (5 Ell. & B. 30), although that did not carry the law 
further than the decision of the Court of Exchequer in Harris v. 
Ryding (6 M. & W., 60). In Smart v. Morton there was a 
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plea that, in the deed by which the surface was granted to the 
parties through whom the plaintiff claimed, there was an express 
reservation of the mines, with liberty to work those mines and 
drive shafts, and use any other ways for the better and more 
commodious working atid winning the same, and the grantor 
covenanted to pay treble damages for such loss or damage as 
should be sustained by the grantee; that it was in the necessary 
and needful working of the mines that the defendant had caused 
tbe damages complained of, and that he was ready to pay dam- 
ages according to the covenant. But, on demurrer, the Court 
held that the plea was bad ; for the occupier of the surface had 
B, primd facie Tight to the support to the subjacent strata, and 
the deed did not authorize any working in derogation of that 
right 

"And so, conversely, where the minerals are demised and the 
surface is retained by the lessor, there arises a primd facie in- 
ference at common-law upon every demise of minerals or other 
subjacent strata, that the lessor is demising them in such a man- 
ner as is consistent with the retention, by himself, of his own 
right to support, as in the case put in the judgment of the House 
of Lords (2 Macq., 449) of a demise of the upper part of a house. 
If I demise to you the lower story of a house, and reserve to 
myself an upper story, the presumption is that I do not part with 
my right to be supported by the story I demise. 

" It is true, there may be an express stipulation, as there was 
in Rowbotham v. Wilson (25 L. J. Q. B., 362), by which the owner 
of the surface waives his right to support, and agrees to allow the 
mines to be so worked as to destroy his property ; but in the 
absence of express words, shewing distinctly that he has waived 
or qualified his right, the presumption is, that what he retains is 
to be enjoyed by him modo et forma as it was before, and with 
that natural support which it possessed before he parted with the 
subjacent strata; and so it would be in the case of a watercourse, 
or other easement of a like nature." 



10. In Re Brealy's Settled Estates, In Re Hanson's 
Settled Estates. 24 Beav., 220, 221. 

Practice— Settled Estates Act, 19 <& 20, Vict, c, 120— Consent of Married 

Woman. 

Where a married woman presents a petition under the Settled 
Estates Act, her consent under sections 37, 38, should be taken 
immediately after the petition has been answered, but before the 
advertisement has been issued, and the solicitor to examine her 
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as to her consent should be an independent solicitor, not con- 
cerned in the proceeding. See, In re Foster's Settled Estates, 
24 Beav., 22. 



11. RUMBOLD V. FORTEATH. 3 K. & J., 748. 

Production of Documents^Discovery — Suit for—hy Heir in aid of Eject- 
ment — Heir in Tail, 

Where a bill is filed against devisees, for discovery of documents 
to enable the plaintiff to proceed in an action of ejectment, a clear 
distinction has been taken between a plaintiff claiming as heir at 
law, and a plaintiff claiming as tenant in tail. In the above- 
mentioned case of Rumbold v. Forteath, the bill for discovery 
being filed by an heir at law, he was held by Sir W. Page Wood, 
V.C, to be entitled to the production only of such documents, or 
any part or parts thereof, which related to or tended to show 
the pedigree of the plaintiff, whereas, had he claimed as tenant 
in tail, he would have been entitled to the production of the 
deeds creating the entail. " Where," said his Honour, " the plain- 
tiff claims as heir in tail, he has such an interest in the deed 
creating the entail that the court, as against the person holding 
back that deed, will .compel its production; and on that ground 
it was that the order was made in Lady Shaftesbury's case. 
But the principle upon which that order proceeded, has no appli- 
cation where the plaintiff claims as heir at law ; and so it was held 
by Sir William Grant in Jones v. Jones (3 Mer. 161, 172), 
repeating what Lord Rosslyn had said in Lady Shaftesbury v. 
Arrowsmithy that ' all the family deeds together would not make 
the title of the heir at law either better or worse. If he cannot 
set aside the will, he has nothing to do with deeds.' 

" My only doubt is, whether, in case any portion of the deeds 
and writings of which production is sought by this motion tends 
to show, or relates to, the pedigree of the plaintiff, he would not 
be entitled to production of that portion. In Hylton v. Morgan (6 
Vei?. 293), where Lord Eldon refused, upon motion, to aid tlie 
plaintiff in proceeding at law without the authority of this court, 
in which he was followed by Sir John Leach in Barney v. Luckett 
(1 Sim. & S. L., 419), and Northey v. Pearce (id. 420), he still 
says, *as to the pedigree, I apprehend a production would be 
ordered;' and that is the inclination of my own opinion." 
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1 2. Henry v. The Great North^n Railway Company. 
4 Kay & J., 1. 

Railway Company^ Prefereifice Shares — Gtiaranteed Shares, 

Leopold Redpalh, a servant of the Railway Company, fraudu- 
lently created and issued stock by means of false entries in the 
books of the Company, and by fictitious transfers, and otherwise, 
to the amount of about £221,070. These were holders of stock 
or shares which were " to bear and receive dividends at a given 
rate per cent per annum, in preference to the payment of 
dividends on the ordinary shares of the Company ; '' and they 
were entitled to receive such dividends out of profits accruing, and 
not merely out of profits of the current half-year or years, or any 
other definite period, before any holder of ordinary shares could 
participate in any profit whatever. A fund which, under ordinary 
circumstances, would have representedi the half-yearns profits of 
the railway, as shewn at the usual half-yearly meeting, was ap- 
plied, pursuant to the provisions of a special Act of Parliament, 
in buying up the fictitious stock, including preference stock issued 
by Leopold Redpath, and no dividend was declared as previously 
for that half-year. It was held by Sir W. Page Wood, V.C, that 
the holders of preference stock or shares were entitled to be 
paid dividends out of subsequent profits, before any payment 
could be made to any holder of ordinary shares. " Whether," 
said his Honour, " the shares in question were preference shares, 
in such a sense as to entitle them to arrears or not, in either 
event, except for the third section of the Act, I should not have 
found any difiSculty in the case ; because it appears to me, that 
the purport and scheme of the Act are simply to carry into effect 
an arrangement, by which, out of the ordinary profits realized by 
the Company in a certain half-year, and which would otherwise 
have been appropriated among the shareholders, a common cala- 
mity which has befallen the whole Company would be set right 

" As regards that calamity, I entirely coincide in the view taken 
by the counsel who first advised the Company, that it is to be 
viewed as any other calamity — the fall of a tunnel, the effect of 
an inundation, or the like ; and although, at first, it occurred to 
me that there might be some special case made for saying that 
the preference shareholders, as they are termed, ought to bear 
a proportion of the loss, regard being had to the forgery of their 
preference stock, which let in other persons to share in that stock, 
as well as to the difficulty by which they, in common with the 
other shareholders, were met in getting any dividend at all, in- 
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dependent of the Act ; yet, upon further consideration — and even 
before hearing a reply — ^it did not appear to me that any such 
equity could attach to them. It appeared to me that it was simply 
equivalent to 'a loss occasioned by the fraudulent conduct of a 
clerk, who might have absconded with a box containing the money 
that has been lost to the Company. Such a loss could be treated 
only as a common calamity, and could not, in the slightest degree, 
vary the position of the several proprietors of stock as between 
themselves. Like any other calamity, it would have to be met 
before any profit could be realized ; and any profit which would 
afterwards be realized would be applied, like any other profit, in 
payment of shareholders according to their priorities of dividend/' 



13. Eae V. Rae. 6 In Ch. Rep., 490. 

Sureties — ContribtUion — Admission of Ford Eviderhc^ to rebiU Claim to, 

A ahd B become sureties for C. Upon the default of 0, A 
and B were sued, whereupon A obtained the necessary funds by 
a mortgage of property of his own and a judgment against B. 
Afterwards A paid off the mortgage and took an assignment of 
the judgment, registered it as a mortgage against the lands of 
B, and took proceedinors for foreclosure and sale. It was held 
by the Master of the Rolls of Ireland, that parol evidence on 
the part of B, was admissible to prove a contract on the part of 
A that he would indemnify him, and thus rebut the equity of A 
to contribution. " The doctrine of contribution amongst co-sure- 
ties," said his Honour, " is not founded on contract, but is the re- 
sult of general equity, on the ground of equality of burden and 
benefit. This was decided in Deering v. The Earl of Winchelsea 
(1 Cox, 318 ; S. C, W & T. Lead. Gas., 60). Lord Chief Baron 
Eyre, in giving judgment, said : — * If we take a view of the cases 
in law and equity, we shall find that contribution is bottomed 
and fixed on general principles of justice, and does not spring 
from contract, though contract may qualify it, as in Swan V. 
Wall' (I Ch. Rep., 149). Thus in Cr ay thorne Y, Swinburne 
(14 Ves. 160), it was decided that a person might take himself 
entirely out of the principal, as where he becomes merely a col- 
lateral surety by limiting his liability to payment of the debt 
upon the default of the principle and other sureties ; and on a 
bill in such a case filed for contribution, parol evidence is admis- 
sible to show what the real contract was, and to rebut the implied 
contract which equity raises in cases of contribution. There are 
other cases to the same effect referred to by Messrs. White and 
Tudor ym the note. to Deering V. The Earl of Winchehecu 
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Leering v. The Earl of Winchelsea was recognised in Stirling v. 
Forrester (3 Bligh, C.S. 675), by Lord Eedesdale (p. 590), and 
by Lord Eldon (p. 596), and also in Cooper V. Twyman (Tun & 
Russ. 426, 429) ; at law the principle is much the same. In 
Saund, Rep,, 5th ed., p. 264 a, note (b.) it is laid down : — *So 
where two or more persons are sureties for another, and one of 
them is compelled to pay the whole debt, an action for money 
paid lies against the co-sureties for their respective proportions, 
on the implied request and promise/ It is a settled principle 
that parol evidence is admissible to rebut an implied contract. 
JExpressumfacit cessare taciturn is a masdm of the law," 



14. Anderson v. Abbott. 23 Beav., 457. 

Swrety --^Entitled to Benefit of all Securities taken hy the Creditor, 

It is a well-known rule that a surety is entitled to the benefit 
of all the securities taken by the creditor. This rule is applicable 
although the surety be not aware of the existence of the securities 
until the institution of the suit This rule was well illustrated 
in the case of Pearl v. Deacon ; there the plaintiff joined in a 
promissory note to the defendants as a surety for a sum of money 
advanced by them to their tenant ; the defendants, without the 
knowledge of the plaintiff, took an assignment by way of mort- 
gage of the tenant's furniture, in order to secure the same debt. 
Afterwards the defendants, under a distress, took the furniture 
for arrears of rent. It was held by Sir John Romilly, M.R, that 
the produce of the furniture was first applicable to the payment 
of the promissory note, and that the landlord could not as 
against the surety apply it in payment of the rent " It was 
said,^^ observed his Honour, " that this security was not within 
the scope of the plaintiff's contract, and that a surety cannot go 
beyond it That is a mistake with respect to the relation be- 
tween a principal and surety. Lord Eldon expressly stated, in 
Craythorne v, Swinburne (14 Ves., 164, 169), that the rights of a 
surety depend rather on a principle of equity than upon contract : 
there may be a quasi contract, but it arises out of the equitable 
relation between the parties, to be inferred from the knowledge 
of an established principle of equity. The same doctrine is also 
stated in Mayhew v, Crickett (2 Swansh, 191) ; and it is laid 
down distinctly that sureties are entitled to the benefit of every 
security which the creditor has against the principal debtor, and 
that whether the surety knows of the existence of those securities 
or not is immaterial. If the creditor makes available any of his 
securitiea, the surety is entitled to the benefit of it'* 
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15. In the Matter of John Joseph Whyte. 7 Ir. Ch. 

Rep., 61. 
Teriant for Life — Arrears of Interest — Lien for, 

A tenant for life was absolutely entitled to certain charges on 
the estate. He allowed arrears of interest to accrue due on 
other charges upon the estate. It was held by the Chief Com- 
missioner of the Encumbered Estates Court, that the right of the 
remainderman to have the arrears of interest paid, attached by 
way of lien or retainer on the fund claimed by the administrator 
of the tenant for life, as a charge on the inheritance, and was not 
merely that of a general creditor. 

16. In Re Primrose. 23 Beav., 690. 

In the matter of the Trustee Acts, 1850 and 1852. 

In the matter of the Bankrupt Law Consolidation Act, 1849. 

Trust Funds— Assignees of Bankrupt Trustee— Refusal to Transfer Funds 

—Costs, 

Trust funds were standing in the name of two trustees, one of 
whom was Leopold Redpath, who was convicted of forgery, and 
sentenced to be transported for life. Leopold Redpath was also 
made a bankrupt. A new trustee was appointed in the place of 
Redpath, but the bank refused to make a transfer of the funds 
into the names of the new and the continuing trustee, unless the 
assignees in bankruptcy signed a paper disclaiming all interest in 
the funds. The assignees neglected to sign a disclaimer, in con« 
sequence of which a petition for the appointment of a new 
trustee, and a vesting order of which due notice was given to the 
assignees, was presented. Sir J. Romilly, M.R, having no juris- 
diction to award costs against the assignees under the trustee acts, 
made the order as prayed, without any order as to costs. In 
giving judgment, his Honour made the following important 
observations: — "Although it relates merely to costs, it is a question 
of great importance with reference to other proceedings, because 
it does not apply exclusively to assignees or any particular class 
of individuals, but affects all members of the community, with 
reference to their duties towards each other, and to the course of 
conduct they ought to pursue on occasions like the present. 

'' It appears to me that the proposition must be thus stated : — 
If the course of events has so placed the fund or property, that 
the beneficial owner cannot get it without some act done on the 
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part of a mere stranger to the fund, which act on the part of that 
stranger involves no responsibility and no risk whatsoever, this 
court will not permit that person to be merely obstructive, and 
will not allow him to say, ' I make no claim to it myself, but I 
will interpose every passive obstacle which I can throw in the 
way, to prevent your getting the fund. I shall do nothing active, 
but I shall do nothing to assist you to get the fund/ In such a 
case my opinion is, that if the passive resistance of this person 
drives the rightful and beneficial owner into Chancery, and this 
court perceives that the application to Chancery has become neces* 
sary solely by reason of the defendant refusing to do an act which 
would have involved no risk and no responsibility whatever, then 
I take the rule to be this : — That the person indulging in this, 
which I may call unamiable disposition of obstruction, must pay 
the costs of the application to the court, which he has rendered 
necessary. It is no answer, in my opinion, for him to say, ' I did 
not put myself in this position ; it is not owing to any act of mine 
that this has occurred.' The observation is undoubtedly a cor- 
rect one ; but it applies just as much to the rightful and beneficial 
owner as it does to himself. The relative position in which they 
are placed arises from no act of either of them, but from circum- 
stances over which neither of them bad any control ; for I do not 
treat the act of a person appointing another as his trustee to be 
the act which has created the difficulty, any more than the fact 
of the respondent's having accepted the office of assignee has 
created it In point of fact, as I before stated, the position in 
which they are placed, arises out of circumstances for which 
neither of them is in any respect responsible. 

" Neither do I mean to say that a person in such situation is 
called upon to investigate difficult claims, or to decide upon 
doubtful rights. I have guarded against this by saying, that the 
act * involves no responsibility or risk whatever ; ' but when none 
is incuiTed and all expenses are paid, it is, in my opinion, his duty 
to afford, to a rightful and beneficial owner, facilities to obtain the 
property, and not to compel him to waste his money in getting it 
done through the assistance of this court" 



]7. Lester v. Lesteb. 6 Ir. Ch. Rep., 513. 

Trustee — Breach of Trust — Registration of JvdgmmZ, 

A trustee is generally liable if he neglects any precaution for 
rendering the trust property as secure as it may, with due dili- 
gence, be made. In the case of Lester v. Lester, an unregistered 
judgment in Ireland, in the year 1847, had been assigned by a 

VOL. V, NO. IX. O 
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deed in the year 1849 to A trustee upon the trusts of a marriage 
settlement. The cestui que trust, desirous of having some further 
security, the judgment was in 1851 registered as a mortgage 
against lands belonging to the conusor before the passing of 18 and 
14 Vict, c. 29. Neither the cestui que trust nor the trustee were 
aware of the want of proper registration. The judgment was not 
properly registered until the year 1854. It was held by the 
Lord Chancellor of Ireland^ that the trustee was liable to make 
good any loss arising from the want of due registration of the 
judgment. 

" The sum secured by the judgment,'* said his Lordship, " has 
been lost by the neglect to raster it in the manner which the 
law required. That loss was the consequence of neglect, on the 
part of the person in whom the legal interest in the judgment 
was vested, to do an act which he might have accomplished with- 
out difiBculty. He acted under a mistake in all probability ; but 
he' did not obtain correct advice on the subject, and he cannot 
protect himself from the consequences of his error by having re- 
ceived wrong advice. He had the means of performing this 
duty ; he was the person in whose name it ought to be done, and 
who was bound to take care of his cestuis que trust ; and I think 
I am compelled by the cases to hold the trustee responsible.'' 

18. PuRSEE V. Darby. 4 K. & J., 41. 

Vendor and Purchaser—Contract to Sell — Vendor Demdng to tnfard^^ 
Specific Performance — Costs of Suit. 

"Where a vendor dies intestate after entering into a contract 
for the sale of lands, leaving an infant heir, and a suit is rendered 
necessary by that circumstance, or by what may be called the 
mere act of God, there it may be right to give no costs on either 
side ; but where, as here, the deceased person first contracts^to 
sell, and then devises his property, so that upon his death it be- 
comes vested in infants, there the necessity for the suit cannot be 
feaid to have arisen from the mere act of God. The testator by 
his own voluntary act has' made the suit necessary, and his estate, 
therefore, should bear the costs." — Per Sir W. Page Wood, V. C. 
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C0UKT8. REPORTS. 

Common Pleas • . . ,2 Common Beach, N. S., Parts 4 & 5. 
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Exchequer: 1 2 Excheque^ Hurlstone i 

^ • i Norman, Parts 4 and fi 



1. Crossed Cheque— Liability of Banker payinff it directly to Holder 
"where the Crossing has been Obliterated. 2. Amenumeut under C. L. Proe. 
Act, 1652— Misjoinder of Defendants. 3. Liability of Tenant holding 
over after Notice to Quit 4. Respondeat superior — Liability of Master for 
Damage caused by ^Negligence ot Servant. 5. Duty of Landlord disti'ain- 
ing for Bent in regard to Surplus Goods, 6. Certiorari to remove Cause 
from County Court 7. Party to Action for Goods Sold. 8. Responsi- 
bility of Carrier — his Duty when Goods are Refused by Consignee. 9. 
County Court Practice— What is "Dwelling" within the Statute ? 10. 
Liability of Defendant where Plaintiff contributes by his own Negligence 
to an Accident. 11. Interrogatories at Common Law — ^Limits of their 
Employment. 12. Carrier, liability of — Transmitting Goods through other 
Carriera. 13. Liability for an Accident at Railway Station, in joint occu- 
pation of Two Companies, 14. Undermining Foundation — ^Right to Vertical 
and Lateral Support for Messuages. 15 . Necessary Precautions for preserv- 
ing Rights of Communication- on Highway — Modern Rule on the Subject 

1, Simmons v. Taylor. 2 Com. Bench, N, S. 528. 

Crossed Cheque — LioMlity of Banker paying it directly to Holder where 
the Crossing has been Obliterated.^ 

The point decided in this case, which has excited much interest 
in the commercial world, admits of being very concisely stated. 
The statute, 19 & 20 Vict, a 25, reciting inter aZia that " doubts 
have arisen as to the obligations of bankers with respect to cross* 
written drafts," enacts, that " in every case where a draft on any 
banker made payable to bearer, or to order on demand, bears 
across its face an addition in written or stamped letters of the 
name of any banker, or of the words * and company* in full, or 
abbreviated, either of such additions shall have the force of a 
direction to the bankers upon whom such draft is made, that the 
same is to be paid only to or through some banker, and the 
same shall be payable only to or through some banker." This 
statute was held in the case above named to apply, not to the 
"time when the cheque is issued^ but to the tiu^ when it is pre- 
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sented; so that^ if the cheque when presented does not bear upon 
it a crossing, the banker paying it to a casual or even fraudulent 
holder will be held in law to have had authority to pay it from 
the drawer. 



2. WiCKENS V. Steel. 2 Com. Bench, N. S., 488. 

AmendmefU under C. X. Froc Act, 1852 — Misjoinder of Defendants, 

The plaintiff, an attorney, sued for work and labour in the 
conduct of a suit, on the alleged retainer df the two defendants, 
in which they were nonsuited. It appeared v that one of the 
defendants had been improperly joined as a co-plaintiff in the 
original action, and the jury accordingly returned a verdict in his 
favour, and against the other defendant only, which the learned 
judge at the trial held to be a verdict for the defendants. Before 
entry of the verdict, an amendment of the record was applied 
for and refused, leave, however, being given to move, to enter 
the verdict against the one defendant only, if the court in banc 
should be of opinion that the amendment ought to have been 
allowed. It was held that such an amendment ought not to 
be allowed, the 222nd section of the C. L. Proc. Act, 1852, having 
no application whatever to the case suh judice, and the 37th 
section not being " intended to apply to a case where a party 
has been joined as a defendant, not by mistake, but intentionally, 
and with the deliberate purpose of trying to fix him with liability." 

3. Bramley v. Chesterton. 2 Com. Bench, N. S., 592. 

lAdbUity of Tenant holding over after Notice to Quit. 

The point here decided may be thus shortly stated. A tenant 
holding over after a notice to quit, will be responsible for " any 
ordinary claim which could be made upon him for not giving up 
possession pursuant to his contract," by reason of the landlord 
having been thus prevented from giving possession of the demised 
premises to a new tenant. In this case Cockburn, C. J., observed 
as follows ! — " I am far from saying that a landlord would be 
entitled to recover any special damage that might result from 
his inability to fulfil the contract he has entered into, in conse- 
quence of his tenant wrongfully holding over after the expiration 
of his term, either by efHuxion of time, or by a legal notice to 
quit where he has relet the premises for any special and extraor- 
dinary purpose. But here the landlord claims no more than what 
he has been called upon to pay in the shape of damages, for being 
deprived of the ordinary use of the land. Having let the pre- 
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mises, he was prevented from fulfilling his contract with the new 
tenant, by the wrongful act of the defendant in refusing to go out 
when his term expired ; and for that breach of contract, so occa- 
sioned by the defendant's wrongful act, the plaintiff has been 
compelled to pay damages to the party with whom he con- 
tracted/' 



4. Patten v. Rea. 2 Com. Bench., N. S., 606. 

Itespondeat Superior — Liability of Master for Damage caused by Negligence 

of Servant, 

The declaration in this action stated that, by the wrongful act, 
' neglect, and default of one William Taylor, then being and acting 
as defendant's servant, the defendant's horse and carriage were 
driven against a horse of the plaintiff, which was thereby killed. 

It appeared in evidence, that defendant was the proprietor of a 
repository for the sale of horses at Newington, that Taylor was 
his manager there, having the general conduct of the business, and 
having a horse and gig, his own property, kept for him on defend- 
ant's premises free of charge, which he (Taylor) was in the habit 
of using when out on the defendant's business. On the day of 
the transaction in question, Taylor was going in his gig to see his 
medical attendant at Finsbury Place, in London, and also for the 
purpose of getting in a debt owing to the defendant for a horse. 
Taylor, whilst going to Finsbury Place, negligently caused the 
damage complained of, and the question was, whether his princi- 
pal could be made responsible for it, in accordance with the well- 
known legal maxim. Respondeat superior ? The action was held 
to lie upon this ground, that looking at all the circumstances, and 
considering the nature of defendant's business, the servant must 
be assumed to. have had authority to exercise his discretion as to 
the mode of performing his duty to his master. And there being 
also evidence to show defendant's knowledge, that his servant was 
using the horse and gig on the particular occasion, the case was 
held to fall within the scope of the general rule laid down by 
Lord Holt in Turberville v. Stampe, Lord Raym., 266, that 
^' a master is responsible for all acts done by his servant in the 
course of his employment, though without particular directions." 

5. Evans v. Wright. 2 H. & N. Exch. Rep., 527. 

Ditty of Landlord distraining for Eent in regard to SurpliM Goods, 

In this case a landlord distrained, for rent in arrear, furniture 
which had been previously assigned to plaintiff by indenture as 
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a security for money advanced. Of this furniture its owner was, 
under the indenture, allowed to retaia possession until default. 
Tue distress was put in before default made, but notice of the 
assignment was given to the defendant, whilst in possession 
under the distress, as bailiff of the landlord. The rent in arrear 
not being paid, the furniture was removed to an auction-room 
and put up for sale, which proceeded until a sufficient sum had 
been realized thereby to pay the rent and expenses. The sale 
was then stopped, and the portion of the furaiture unsold was 
returned to its owner, together with the balance of the proceeds. 
The owner sold the furniture and absconded. 

Under the above circumstances the plaintiff (assignee of the 
furniture under the indenture) sued the defendant (the bailiff of 
the landlord) in trover, and for money had and received for the 
plaintiff's use. The action was held not to lie, there being no 
conversion, nor any violation of his duty by the defendant in 
handing over the balance remaining, after liquidation of rent and 
expenses, to the sheriff. " The distress,'* observed Watson, B., 
" was perfectly lawful, and under the statute 2 Wm. & M., sess. 1, 
c 5, the goods were removed to a convenient place for sale ; it 
turned out that there was an overplus of goods, and thereupon 
a duty was imposed on the defendant which is not defined either 
by the common or statute law, or any decided case. Then, what 
was the defendant to do with the goods ? I think that he was 
bound to return them to the place from whence they came, or 
put tliem in some convenient place, giving the owners notice 
where they might find them." With respect to the count for 
money had and received, added the same learned judge, " Yates 
V. Eastwood, 6 Exch., 808, is a distipct authority that, under these 
circumstances, an action for money bad and received will not lie, 
but the proper remedy is under the statute 2 Wm. & M., sess. 1, 
c. 5, s. 2. 



6. Ex Paete The Great Westerk Kailway Company. 

2 H. & N. Exch. Kep., 557. 

Certiorari to remove Caiisefrom County Cowrt, 

In granting a certiorari to remove a cause from the county 
court, the claim being for a sum over twenty pounds, the court 
refused to make it a condition of the rule, that the defendant, if 
successful, should have no more costs than would have been al- 
lowed if the cause had been tried in the county court 
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T. Bolton v. Jones. 2 H. <t N. Exch. Rep., 664 

PcM^y to Action for Goods Sold, 

la this cage the facts were as uader : — Oa the morniag of the 
13th January, 1857, the plaintiff bought and paid for the stock, 
fixtures, and business of C, a pipe hose manufacturer. In the 
afternoon of the same day the defendant sent a written order ad- 
dressed to C for certain goods, which were supplied by the plain- 
tiff The plaintiff's book-keeper struck out of the order the 
name of C, and inserted therein the name of plaintiff On the 
invoice being sent in for the goods thus supplied, the defendant 
refused to pay for them, and a verdict having been found for the 
plaintiff in an action for their price, the court, on leave reserved, 
made absolute a rule to enter it for the defendants, it being a 
rule of law, " that if a person intends to contract with A, B can- 
not give himself any right under it" And " if a man goes to a 
shop and makes a contract, intending it to be with one particular 
person, no other person can convert that into a contract with 
him." 



8. Hudson v. Ba^bndale. 2 H. & N. Exch. Rep., 575. 

Responsibility of Carrier — His IhUy when Goods are refused by Consignee, 

Two points, the first of which is somewhat novel, called for ad- 
judication in this case. The first question was. What duty is cast 
upon a carrier in the event of refusal by a consignee to accept 
goods forwarded to him ? The rule recognised by the court as 
applicable to such circumstances is, that the carrier must conduct 
himself with Yeference thereto a« a reasonable man would do. 
It cannot be laid down as a positive rule of law, that the carrier 
is bound to give notice of the consignee's refusal to the consignor, 
though there may be cases in which this course will be proper. 

The second point decided in this case was ruled conformably to 
the law, as previously well recognised ; viz., that a carrier is not 
responsible for damage done to goods entrusted to him, by reason 
of some inherent defect therein, or of the negligence of his 
customer in reference to them. The carrier will consequently not 
be liable for leakage during the transit of a cask of spirits which 
had been insufficiently bunged. 
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9. MA3SEY V. Burton. 2 R cfe N. ExcL Rep., 597. 

County CouH Practice^ 19 and 20 Vict^ c. 108, s. 18. 

A plaintiff may be said to "dwell" within the district of a 
matropolitan county court, so as to be entitled to avail himself of 
the above statutory provision, who takes lodgings and goes to 
reside within such district expressly with a view to bringing 
himself within that provision, and suing in the county court of 
that district. 

10. Tuff v. Warman. 2 Com. Bench, 740. 

Plaintiff's Right to recover Damages for an Acndent when he hivnedf hoe 
contrihtUed thereto hy hie own Negligence, 

In this case, the authority of the oft-quoted " donkey 
case," as it is called, '' Davies v. Mann, 10 JExch. 546, and 
Dowell V. the General Steam Navigation Company, 5 Ell. <k B.y 
195, has been confirmed ; but one of the learned judges 
(Mr. J. Williams) feeling some difficulty, and lamenting the un- 
intelligible and unsatisfactory footing of the law in respect to the 
points discussed, leave to appeal was granted. The learned judge 
at Nisi Prius (Mr. Justice Willes) had told the jury that if, on the 
collision of two vessels, the negligence or default of the plaintiflF 
was in any degree the direct or proximate cause of the damage, 
he was not entitled to recover, however great might have been 
the negligence of the defendant ; but that, if the negligence of the 
plaintiff were only remotely connected with the accident, then the 
question was, whether the defendant might, by the exercise of or- 
dinary care, have avoided it^ and the court held his direction was 
right 

The two most important points reserved for appeal are : — 
That the judge should have told the jury — 1. That if the plain- 
tiff by his negligence contributed to the occasioning of the accident, 
he could not recover whether he contributed directly or indirectly. 

2. That even assuming negligence on the defendant's part, the 
plaintiff could not recover, if he might, by the exercise of ordinary 
care, have avoided the consequence of the defendant's negligence. 
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11. Moor y. RoBSRTa 2 Corn. Bench, 671. 

InierroffcUories at Common Law^The Limits within which they may h% 

Employed, 

In this case, the 51st section of the Procedure Act of 1854 
has received a useful commentary. It is not necessary to partica- 
larize the interrogatories themselves which were propounded, it is 
enough to record the principle which the court laid down. The 
obvious intention of the section in question was, said Cockbum, 
C. J., " to supersede the necessity of recourse being had in all cases 
to a court of equity, for the purpose of aiding by discovery the 
proceedings in an action at common law, and to give the courts of 
common law power to afford the same sort of assistance there ;" 
BO that '^ when either party has a case, but the materials for proving 
it are not in his own possession,or under his own control, but in the 
possession of his adversary, he should be enabled to interrogate 
his adversary, in order to establish his own case." An attempt 
by one party, by indirect means in his interrogatory, to obtain a 
knowledge of what the other side intends to rely on in support 
of his case, will not be allowed in a court of law. 



12. WiLBY V. The West Cornwall Railway Company. 
2 H. & N., 70a 

Corner^ LiabUvty of— Transmitting Oood$ through other Carriere. 

This case is of considerable value to those interested in trans- 
mitting goods by a route where, the railway or other route being 
broken, they are sent on by other carriers to the place of their 
destination. On the defendants' cart calling for the goods in 
question, the carter signed the following paper — "Penzance, 
delivered to W. C. Ry. (defendants), in good condition, two cases 
for Mrs. Wilby, Wolverhampton, delivered by W. H. Hodgson 
for Mrs. Wilby." The cases were addressed to " Mrs. Wilby at 
Wolverhampton. Glass, with care, per first steamer for Hayle." 
The defendants carried the cases by the railway to Hayle, one of 
the stations on their line, and thence delivered them into a steamer 
to Bristol There was no damage at the time of this delivery. 
When the goods were ultimately (after passing through the 
hands of the steamer and Great Western Railway) delivered to 
the plainti£^ they were broken and damaged. The question 
which the court had to decide was, whether there was evidence 
on which the court could infer an undertaking on the part of the 
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defendants^ as common carriers, to carry from Penzance to Wolver- 
hampton. The case (said Watson, B.), is the same as Mus- 
champ v. The Lancaster and Preston Railway Company, aad it 
makes no diflference whether the carriage is paid at the begianiQg 
or at the end of the journey. But it is said that this case is dis- 
tiDguishable, because for a certain distance the sea intervenes ; bub 
all railway companies strive to extend their traffic ; and it would be 
strange if a company who undertook to carry goods from Londoa 
to Paris, were not liable for a loss at Boulogne, because the liae 
did not extend beyond Dover or Folkestone/' There was 
nothing in the conduct of the parties to shew that the Compaoy 
were mere agents beyond their line to forward the parcels. 
It was also held that there is uo distinction between carrying by 
sea^ or van, or railway. 



13. VosE y. ^Lancashihe and Yorkshire Bailwat 
^Company. 2 H. & N., 728. 

LiahilUyfor an Accident at RaUway Siaiion, in joint Occupation of Two 

Companies, 

The railway station at Liverpool is in the joint occupation of 
two railway companies, and the rules for the regulation of the 
station were published in the joint names of these two companies. 
It was owing to these defective rules that the death of the plain- 
tiff's husband was caused whilst he was shunting some carriages. 
The deceased was not the servant of defendants, but of the other 
company. The jury had found that the defendants were guilty 
of negligence. " In my opinion," said Pollock, C. B., " we ought 
to be extremely cautious not to relax the rule originally laid down 
in this court, that, with respect to servants in a common employ, 
the master cannot be made answerable for an injury caused to 
one servant by the negligence of another. Few rules of law are 
of greater practical importance. The law must have been the same 
long before it was enunciated in this court in the case of Priestly v. 
Fowler (3 M. & W., 1). If not, such actions would have been of 
frequent occurrence. No such action, however, appears ever to 
have been brought before the decision of that case. We ought 
not to allow so important a decision to be frittered away by 
minute distinctions or the ingenuity of advocates. But that rule 
of law does not apply to the facts of the present case." And the 
court refused to distuib the verdict found £or the plaintiff 
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14. Rogers v. Tatlob. 2 H. & N., 828. 

Uniermining Foundation-^Rigkt to Vertical and Lateral Support for 

Mestuages, 

In the declaration in this case, it was alleged that the plaintiff 
was in possession of certain messuages, and had a right to the 
support of foundations thereto, and that defendant worked certain 
quarries underneath so negligently, that the foundations were 
weakened and damaged, and the messuages sunk in. It was not 
necessary to say whether the ownership of the surface of land 
gives a right to its enjoyment for all reasonable purposes ; but 
Watson, B., made certain remarks on the subject which seem 
valuable. "The cases," observed the learned judge, " have gone 
far to shew that there is a distinction between the right to 
lateral support, and the right to a vertical support by the in- 
ferior strata. There is no doubt that every landowner has a right 
to the support of the land adjoining his own ; but when, by 
building, he has placed an extra weight upon the soil, he can 
only acquire a right to lateral support for such extra weight, by 
prescription or grant. — Wyatt v. Harrison, 3 B. & Ad., 871, 
2 Boll Abs., 564, tit. trespass (I.) pi. 1. But Smart v. Morton (5 
R & B, 30), Humphries v, Brogden (12 Q. B., 739), and other 
cases, establish the general right of the owner of the surface to 
support of the subjacent strata And it is to be observed that in 
the judgment of Lord Campbell, in Humphries v. Brogden, no allu* 
sion is made to any distinction between land in its natural state 
and land with houses built upon it, so far as such right to verti- 
cal support is concerned. However, it is not necessary to decide 
whether the owner of the surface is entitled to the support of 
the subjacent strata for buildings put upon it otherwise than by 
grant or prescription, because here the jury have expressly found 
that the plaintiff had, for twenty years, uninterrupted use of 
foundation sufficient to support his house." 

The case of Shaw v. Stenton, in same volume, a few pages 
later, establishes the right of lessee of a mine to be protected 
against the digging of holes above his mine and flooding it. 



204 Selection of Adjudged Points. 

15. Maklet v. The St. Helen^s Cai^al and Railway 
Company. 2 a & N., 840. 

NecMtao'y PrecauHons for preaervir^ Right of Communication on Highway^* 
Modem Rule on the Snbject, 

The husband of the plaintiff had fallen into a canal and had 
been drowned ; and it was alleged that, through the defective 
contrivance of a swivel bridge^ the accident had occurred. It was 
argued that what was done by this Canal Company was done by 
them under the authority of an Act of Parliament passed very 
many years since, and that the responsibility attaching to the com- 
pany was that attaching to trustees of highway, or other persons 
actiog in the performance of functions intrusted to them by 
statute. But it was held that the owners of the canal were to be 
held as a trading company, and are responsible if mischief ensues, 
from their not doing all they ought, or by acting improperly. By 
the statutes, the company were permitted in certain cases to make 
swivel bridges; and they were also required, when this canal crosses 
a highway, &a, to make a sufficient bridge. Now it may very well 
be that, eighty or a hundred years ago, when the population and 
the communication between those places were small, so that 
there was little occasion to use the highway, a swivel bridge may 
have been sufficient ; but it may not be sufficient now, and the 
jury have so found. ^' I cannot help thinking," remarked the 
Chief Baron, " that in modern times human life is looked on as 
of greater value than in olden times. There were many precau- 
tions against danger with which our ancestors were satisfied, 
which do not accord with the improved views which are now 
taken, both by judges and jurymen, respecting the preservation 
of human life and health. Independently, therefore, of any con- 
siderations being drawn from changes in population or commerce, 
the jury were ever justified in saying, 'Whatever persons a hundred 
years ago would have thought, we think this bridge not sufficient, 
for it is such as may cause a man to lose bis life, without any 
fault on his sida' '* And the defendant was accordingly held 
responsible. 



205 



S|ort j^oUs of j^fttt Booits. 



[*«* All Law Books and works of interest to the Legid Profession, for» 
warded to the Editor of the Law Magazine and Law Rbtibw, will h% 
noticed — either shortly, or at length — in its pages.^ 

A Concise Treatise on the Principles of Equity Pleading, by 0. S. 
Drewry, Esq., of the Inner Temple, Barrister-at-Law. Butterworths, 
1858. 

The work by Mr. Drewiy is, as it describes itself^ a concise exposition 
of the Principles and general Rules of Equity Pleading. Such a book, 
since the recent Keforms effected in that branch of our law, will be 
found useful to a large class of readers, though it does not pretend to 
be more than an elementary treatise ; as an introduction to pleadings 
as they now subsist in the Equity Courts, the book is well timed. The 
author, after having explained what persons are entitled to sue in 
equity, and in what manner they sue, proceeds to treat very succinctly 
and clearly of the modes of instituting a suit in equity, of the defence 
to suits, of pleas, answers, amended bills, of the proceedings in evi- 
dence, &c., till we are brought to appeals and the conclusion of the 
book. 

Outlines of Equity — being a Series of Elementary Lectures, delivered 
at the Request of the Incorporated Law Society. By Freeman 
Oliver Haynes, of Lincoln's Inn, Barrister-at-Law, and late Fellow 
of Caius* College, Cambridge. Cambridge : Macmillan & Ca, 1858. 

Although these lectures by Mr. Haynes were addressed to the audi-* 
ence which, from time to time, meets in the hall of the Law Society, 
to receive some oral teaching prior to entering on their professional 
career, we think he has been well advised to publish them for the 
benefit of another and wider circle of readers. They will be found 
well adapted to the wants of all students who desire to derive an ele- 
mentary knowledge of the principles of, and the practice in Courts of 
Equity. The author expresses a hope, and we will also state our 
beliei^ that his work may be useful to university under-graduates who 
have selected law as a part of their curriculum, and to those educated 
laymen who merely deem it a fitting thing that they should not be. 
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igDorant of the snbjects and business which are embraced by the Courts 
of Ghanoeiy. 

Though it is true that much of legal writing must be dry, it 
need not be made repulsiye : elementary works, especially, admit of 
being made somewhat interesting. Both the style and selection of 
matter of Mr* Haynes are worthy of great praise. What he has done 
he has done well ; and he who desires a clear and readable account of 
what is done in our courts of equity, and how it is done ; the origin of 
its jurisdiction ; and the nature, character, and system of the tribunal, 
cannot do better than read Mr. Haynes's little book. What the late 
William Smith's " Action-at-Law " is to the common law student, Mr. 
Haynes's bo(^ may be to him who requires elementary knowledge of 
equity. This in no doubt high praise ; and we regret that we have 
not space to justify here our commendation by extracts from the learned 
author's pages. Although we cannot attempt this, we will venture to 
borrow for another purpose a paragi'aph which we commend to the 
attention of Law Beformers. In speaking <^ the new system under 
which the Master's office was abolished, we find the following remai^><, 
as true as they are forcible. " By the recent changes," says the writer, 
" expedition has been gained ; of this there can be no doubt. On the other 
hand, it is difficult to say that the original intention, that the judges 
should work their own business in chambers, has been fully carried 
out. The chief clerks practically have cognizance in the first 
instance of all matters, however important the law involved may be ; 
and the increasing power of ihese officials cannot be viewed without 
feelings of alarm. No doubt it has been stated distinctly on the Bench, 
that it is the positive right of the suitor to have ev«y matter heard 
by the judge himself, but something more than iMs seems to be wanted, 
if I may presume to say so ; namely, a sy^m of conducting the 
chamber business of the court, which, instead of compelling the suitor 
to claim the privilege of having his case adjudicated upon by the judge, 
should, as o/coursey bring before the judge himself the more important 
description of business. Unless this be accomplished, the relief in 
getting rid of the delays in the Master's office may, I fear, be seriously 
counterbalanced by new vital defects ; and our late reforms may 
afford another instance of the difficulty of driving out one evil without 
admitting another" The mischief here alluded to, is great, grievous^ 
and growing. Are we to wait till it becomes as gross as that of the 
old Master's office, and then sweep away in a hurry this system also, 
only to recommence unadvisedly yet another form of it ? or, having 
learnt some wisdom in the mode of reforming, are we ready to apply 
the remedy in time ? The above extract, however, is only an episode, 
as it were, in the lectures of Mr. Haynes, which we now heartily 
commend to the perusal of those for whom the volume is intended. 
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Record and Writ Practice of the Court of Chancery. By Thomas W. 
Braithwaite, of the Record and Writ Clerk's oflELce. Stevens k 
Norton, 1858. 

This appears to be a very nseftd volume. It is, as its title indicates, 
a book of practice, and relates to that part of the subject which is not 
found in such detail in other books of practice. Fourteen years ago 
a similar work was published by the late Mr. Veal ; but the many and 
great changes which have been effected since 1852, have rendered a 
new book very desirable. It would appear that a very great increase 
of the business of the Record and Writ Clerk's office has in recent 
years taken place. The extent and nature of this augmentation the 
author has explained in his preface, and are shown also very clear 
ly in the published returns as to the fees. Thus, in the years 1850-1, 
(the year preceding the changes in the practice which tended so to 
transform and increase the business of the office,) such fees amounted 
to the sum of £17,159, 3s.; whereas, in the years 1852-3, they 
amounted to £25,515 : 6 : 8, and the amount of such fees has in each 
subsequent year exceeded even the last specified amount. And such 
an excess with respect to the years 1 856-7 is the more remarkable, 
inasmuch as, during nine months out of twelve of that year, the lower 
scale of fees of Court was in operation. Such a result can, however, 
scarcely be expected in future years, when the lower scale of fees c^ 
Court will probably be in more active operation — although, of course, 
such distinction with respect to fees, not only does not reduce, but 
rather increases the duties connected with the business of the office. 

Mr. Braithwaite's book, we repeat, seems both carefully and elabo- 
rately edited, and we doubt not will prove ofgpe&t advantage to those 
concerned with the practice it treats of. 
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MISCEIiliANXlOnS. 



Bankrupt Law Measures. 



A VERY able paper (by Mr. W. Hawes), in the Transactioiis of tho 
National Social Science Association, treats the important subject of 
the effects of commercial legislation on commercial morality. The 
main object of Mr. H. is to shew that the bankrupt law proceeds 
upon an erroneous and mischievous principle, in so far as it releases 
the insolvent from his liabilities, and from all penalties, for any mis* 
conduct how gross soever, by the sentence of the court, and not by tho 
consent of creditors. With many of Mr. H.'s objections to the exist- 
ing law, it is impossible to find fault. But it would require much 
more conclusive reasoning than he has advanced to demonstrate, that 
the change, authorized as the result of the elaborate inquiry of 1842, 
was entirely wrong, and that we should return to the old practice of 
making the creditors, and not the judge, decide on certificate. The 
author is peculiarly unfortunate in his reference to the Insolvent 
Court as so much more effectual a check upon the debtor than the 
Bankruptcy Court, inasmuch as its whole proceedings have been in- 
effectual ; the attempt is to visit extravagant or fraudulent debts with 
condign punishment, when the interposition of creditors is required 
to put the powers of the court in motion. It is notorious that as 
soon as the creditors discover, in the course of the insolvent's imprison- 
ment, that there is no chance of a dividend, they do not even oppose 
his discharge ; and thus much more than one-half of those who are 
arrested are discharged without imdergoing the least examination, and 
these probably the very worst of the whole, because they have either 
spent their whole substance by reckless extravagance, or made away with 
it to prevent its being seized, or given it over to some creditor in 
fraud of the rest. The creditor has in most cases no interest in the 
debtor's punishment, and the commission in whose report Lord Cotten- 
ham introduced the new plan of certificate, to be granted by the court, 
had abundant evidence of the careless, and often partial and interested 
manner in which creditors generally acted in granting or revising 
certificates. A great alteration was introduced in 1 849, that of Class 
Certificates, which was no part either of Lord Brougham's Act, 1831, 
or of Lord Cottenham's ammendment of that Act in 1842. It was 
introduced at the earnest desire of the Mercantile Association in Lon- 
don for amending the Law of Debtor and Creditor, and Mr. Hawes was 
among the most zealous of its advocates. A select committee of the 
House of Lords, in 1853, fully examined the operation of this plan; 
and though Lords Brougham and Cranworth (the chancellor) adhered to 
the plan, which was opposed, if not in whole, yet in a great part by Lord 
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St. Leonards ; and though Mr. Hawes and others of the city men 
most strenuously persisted in supporting it, yet it may be observed 
that Lord Brougham has since admitted his opinion to be so far 
changed, in consequence of the extremely different principles on which 
the bankruptcy judges act, so as to make the criminal part of the 
bankrupt law wholly vague and uncertain, and his bankruptcy bill 
expressly purposes to do away with classification, and to give as a 
substitute a direct penal jurisdiction to the court. But it also pro- 
vides, at the suggestion of the Lord Chief Justice (Campbell), the 
assistance of an official interrogator, to render the proceedings 
0gainst bankrupts more effectual. 

The greatest misapprehension has occurred, and indeed misrepre- 
sentation has been made, of these bills ; one of them especially, which 
Lord Brougham introduced, to remove the most glaring defects in the 
present bankruptcy law administration — the distance of the courts from 
parts of their districts, and the defective powers of the judges aa well 
as their insufficient numbers. Of these misrepresentations it is neces- 
sary to point out the purport ; namely, that the proposed transfer of 
jurisdiction to the county courts would create an expense to the 
Consolidated Fund of four or five hundred thousand pounds. Nothing 
can be more erroneous. It is true that a mistake was made in section 
10 of the first bill — a mistake as to the salaries of the registrars of the 
county courts ; but it is also true that no one who looked at the Pricis 
appended to the bill, could for a moment fail to perceive this, or for 
an instant imagine there was any intention of saddling the Consolidated 
Fimd with any such burthen ; and the second bill, which has a similar 
Freds appended to it, has in addition to this, and in order still further 
to render the matter more explicit, the following note : — 

Note. — The immediate relief to the charge on the Bankruptcy Funds will bo 
but small, because, although the bill transfers the salaries of the country com- 
missioners (jE18,000) to the Consolidated Fund, and gets rid of the rent of the 
I)istriet Courts, of the trayelling expenses of the Commissioners and Registrars, 
&c., and of compensations to the amount of j£*il95, it on the other hand 
abolishes stamp duties to the amount of nearly £17,000, and fees to the 
amount of £3000, and contemplates an increased payment to the Bank of 
England. The immediate annual relief to the suitors, however, will be very 
considerable— will amount to £57|457 : 9 : 7, vis. 

£ B. d. 

Salaries of the 10 country commissioners proposed to be 

transferred to the Consolidated Fund - - 18,000 

Rent of district courts and travelling expenses of Com^ 

missioners and Registrars, &c. ... 4,535 9 

Amount of compensations now paid to twelve of the 

County Court Judges, formerly commissioners of 

bankrupts ..... 
Stamp duties abolished . » . 

Expense of stamping .... 
Fees abolished .... 

Solicitors and messengers charges abolished ^ - 
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The immediate increase of the charge on the Consolidated Fund, supposing 
twenty additional county court judges to be required, and supposing payment of 
compensations to the commissioners and other officers of the Insolyent Debtors 
Court to the fiiU amount of their present salaries and emoluments,' will not 
exceed £79,800; namely, the salaries of the proposed additional Judges, additional 
Registrars and Examiners, the proposed increase in the salaries of the present 
Judges, and such portion of the emoluments of the officers of the Insolvent Debtors 
Court (X7000) as is now paid by fees ; but as this increase will of course be sub- 
ject to reduction as the compensations cease, the eventual annual increase of 
charge will only amount to i:i63,800, a sum which it is estimated the fees in the 
County Courts, consequent on the extended jurisdiction under section six of the 
bill, will be more than.sufficient to meet. 

The claim of the suitors in bankruptcy to relief, either by the transfer of some 
portion of the judicial salaries to the Consolidated Fund in the manner proposed 
by this bill, or of the compensations, or of both, is a yery strong one. Since the 
institution of the Court of Bankruptcy in 1832, the suitors have paid upwards of 
£500,000 in compensations for abolished offices, and they are now paying such 
compensations to the amount of £20,000 per annum. If these compensations 
(payable under the 1 & 2 W. IV., c 56, and 5 & 6 Vict., c 122), were also trans- 
ferred to the Consolidated Fund, the per-centages payable out of the gross 
produce of bankrupts* estates under section 54 of the Bankrupt Law Consolidation 
Act, 1849, and proposed to be slightly reduced by section 52 of this bill, might 
immediately be materially lessened, and in a very few years altogether abolished. 

But it was annouuced, at the same time with the introduction of 
these two bills, that beside the one prepared by the Board of Trade 
for regulating and facilitating voluntary arrangements, and the 
measure of the late government, stated by Lord Cranworth to be 
nearly ready for presentation, there was a more general bill on the 
whole bankrupt and insolvent law, which has originated in a proposal 
made at the meeting last autumn of the National Association for the 
Promotion of Social Science. At that meeting two of the present 
ministers, Lord Stanley and 6ir J. Pakington, presided over the 
departments of public health and education, and Mr. Addington, with 
the Becorder of Birmingham, took the Bishop of London's place as 
president of the department of penal legislation. The present Attorney- 
General also took an active share in the proceedings of the congress. 
It may therefore be assumed that the bankruptcy and insolvency 
measure, which the committee of the commercial towns and bodies, pro- 
posed by Lord John Russell as presiding over the department of 
jurisprudence, are understood to have preferred, will meet with full 
consideration from the government. It was resolved at the concluding 
general meeting, that the result of the committee's inquiries should be 
laid before the attorney-general in the form of a bill ; and though Sir 
F. Kelly did not then fill that oflQce, it is most probable that it will 
be submitted to him, engaged as he is known to be in framing a measure 
on the same important subject. All these bills will naturally be re- 
ferred to select committees, j>ossibly of both Houses, certainly of the 
Lords, and sanguine hopes may be entertained of a })lan i^esultingfrom 
the whole that shall deserve the approbatioii of tlie countiy. 
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Ahoitg the events of the quarter, is one of which the interest and 
the importance is not confined to the legal world — ^the acquittal of 
Bernard on a charge of being accessory before the fact to the massacre 
of the 14:th January at Paris. The question of law has been super- 
seded by the verdict upon the fact, else we might state our opinion, that 
there could be no accessory punishable in England to a fact dispunish- 
able in England, as a murder by foreigners in a foreign country plainly 
was. But the jury finding the party not guilty, when the point of law was 
expressly reserved and never could in any way come before them, must 
be taken to be a finding that the evidence did not prove the prisoner 
to have in any way counselled, procured, or aided the offence allowed to 
have been committed. The grounds of their opinion we have no means • 
of knowing. But we do know that the man was concerned in ordering 
thegrenadesto be made, and providing materials fortheexplosivepowder, 
in sending them over to the assassins, in paying money to one of them^ 
and aiding his journey by various helps, and that he had been in corre- 
spondence with one of them some time before, receiving letters from 
him on the very subject of the Emperor's assassination. All this we 
are told is nothing to the purpose, because the grenades might have 
been intended to aid some Italian plot, some design to massacre 
scores of people with a view to killing some Italian tyrant, and of all 
this not a tittle of evidence is even attempted to be given. So that one 
marvels how any one can be found guilty of poisoning as long as it is 
possible to suggest the use of the drug in destroying vermin. No one 
can accuse those who found the verdict, or those who defend it, of 
defining assassination in terms. But it may be observed that there are 
two ways of encouraging assassins ; the one an open and honest and 
manly way — avowing that the end justifies the means, peradventuro 
offeiing a reward for the act; the other, a somewhat hypocritical 
course — God forbid we should defend the crime, but we shall take 
caie the criminal escapes. 

The Authok op Blackstone's Commentaries. — ^We imderstand 
that an Elementary Treatise on Architecture, from the pen of the cele- 
brated commentator on law, Judge Blackstone, and which is alluded 
to in his life as remaining in manuscript, is now proposed to be printed 
by subscription, with a dedication to the Lord Chancellor, by his 
grandson, Mr. Blackstone, late M.P. for Wallingford. The work 
above alluded to, and which is enriched with numeroua illustrative 
drawings by Blackstone himself, was written before he was twenty 
years of age. It is in its nature a skil^l compilation and adaptation 
from several authors on Architecture j and it has been thought, by 
those who have seen the manuscript and are capable of judging of its 
merits, to justify in every way the assertion of the learned commentator's 
biographer, who says, " It is esteemed by those who have perused it as 
in no respect unworthy of his matured judgment and more prac- 
tised pen," As the noble lord who now fills the highest olfice of 
the law has consented to head the list of subscribers, we have little doubt 
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his example will be followed bj other influential members of the legal 
profession. The work, we have stated, will be published by subscrip- 
tion. The impression will be limited to 500 copies, and it is intended 
that one guiuea shall be the amount of the subscription for a single 
copy. It will be issued by Messrs. Butterworth, of Fleet Street. 

APPOINTMENTS, &c. 

The most interesting legal appointments of the quarter, are of course 
those which have been made in connection with the accession to power 
of Lord Derby's ministry. Sir Frederic Thesiger, after having been 
for exactly forty years a popular advocate, has now in the sixty-fourth 
year of his age reached the Chancellorship, amidst the congratidationa 
of his numerous personal and professional Mends and admirers ; and 
has found in the assize town of the romantic and salubrious coimty of 
Essex the name which he takes for his title. 

The new Attorney-General, Sir Fitzroy Kelly, was called in 1824, 
and has therefore also served a long apprenticeship to his profession. 
He has already recommenced his official career by large promises 
of law reforms. 

Sir Hugh M*Calmont Cairns, M.P., Q.C., who has been promoted 
to the post of Solicitor-General, was called to the bar just twenty years 
after Sir Fitzroy. His rise in his profession has been both rapid and 
well-merited. We observe also that he has given notice of proposing 
certain valuable reforms, with the object of giving to the Court of 
Chancery the power of trying issues of law instead of sending them to 
courts of law. This is a notable step towards the fusion of the courts 
of law and equity. 

The office of Judge Advocate-General has been filled by John Kobert 
Mowbray, Esq., M,P. for the city of Durham, and of the west circuit* 

In Ireland, Mr. Napier has been appointed Lord-Chancellor, 
James Whiteside, Esq., Attorney-General; and Mr. Inglis is the 
new Scotch Lord Advocate. 

The name of S. B. Toller, Esq., was accidentally omitted in our 
last number from the list of recently appointed Queen's Counsel 

David Power, Esq., of the Norfolk circuit, has been appointed a 
Q.C., and was called within the Bar this Easter Term. 

COLONIAL APPOINTMENTS. 

Mr Adam Bittleston, late of the midland circuity has been appoint- 
ed to the recent Indian judgeship. He was called in 1841. 
Kichard J. Comer has accepted the post of the Chief Justiceship of 
the Supreme Court of Her Majesty's Forts and Settlements on the 
Gold Coast, and assessor to the native chiefe within the protected 
territories near or adjacent to the said forts and settlements. 
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E. B. Waterme^er, Esq., has been nominated as one of the three 
Puisne Judges of the Supreme Court of the Colony of the Cape of 
Good Hope ; Mr. H. J. Woodcock as the Attorney-General for the 
island of Antigua. 

Alexander Fitz-James, Esq., has been appointed to be Queens 
Advocate and Police Magistrate for the Colony of Sierra Leone; 
Henry James Stonor to be Chief Commissioner, and Sir Frederick 
Rogers Assistant Commissioner, for the sale of Encumbered EiStates in 
the West Indies, (under the statute passed in 17 & 16 Vict) 

The Queen has been pleased to grant to Robert Pipon Marett, 
Esq., the office and place of Advocate-General of the Island of Jersey, 
in the room of John Hammond, appointed Bailiff of that island. 



NEOBOLOaY. 

Fel>nicun/. 

12th. Stoneman, R C, Esq., Barrister-at-law, of London, Upper 

Canada, aged 26. 
12th. Wilson, Mr. Justice, late Chief Justice of the Mauritius , 

aged 73. 
19th. Pembebton, Richard, Esq., solicitor, aged 61. 
24th. Maugham, C. W., Esq., B.A. of Danes' Inn. 
27th. Foster, William, ikj., solicitor of Sleaford, aged 6C. 
27th. Bankes, Langley L., Esq., solicitor, aged 56, 

March. 

1st. Yoxjnoe, Edward, Esq., of the Middle Temple, Barrister-at-law, 
aged 64. 

2nd. Wood, John, Esq., solicitor, aged 63. 

3rd. DuciE, W. S., Esq., solicitor, aged 78. 

5th. Hooper, Nathaniel, Esq., late of the Temple, aged 65. 

15th. Morris, T. F., Esq., solicitor. 

17th. Shindler, R., Esq., solicitor. 

17th. Stone, John, Esq., solicitor, aged 85. 

19th. Pemberton, Richard, Esq., solicitor, aged 61. 

24th. Selby, Gerrard, Esq., aged 42. 

24th. Carroll, F. J., Esq., solicitor. 

25th. Pratt, Forster John, Esq., solicitor. 

29th. Kino, Henry, Esq., solicitor, aged 38. 
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April 

1st. Elliott, John, Esq., solicitor, aged 67. 

4tL Kelly, William Gordon, Esq., Bariister-at-law, and late 
Recorder of Colchester, aged 72. 

lOtL -Addison, Joseph, Esq., Barrister-at-law, and Bencher of the 
Inner Temple. He had very recently, although not a Q.C., 
been elected to the Bench. The unexpected death of this 
eminent lawyer has caused very general and great regret both 
in and out of the profession. 

12tL Thomas, Frederick, Esq., solicitor, aged 64. 

15th, Mason, H. J. Monck, Esq., LL.D. Barrister-at-law, aged 79. 

18th. Handyside,- The Hon< Lord, one of the Senators of the Col- 
lege of Justice, aged 59« 
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Arcftbdd^The Law relating and Noticed of Appeal against Poor 
Bates, Borough Kates, in Appeals under the Nuisance Bemoval Acty 
Health of Towns Act, Metropolitan Management Act^ and the 
Watching and Lighting Act, &c. &a By J. F. Archbold Esq., 
Barrister. Second Edition. 12mo, 10s. cloth. 

Bigg — The Statute Book for England ; being a Collection of Public 
Statutes relating to the General Law of England, passed in the 17 th 
Parliament of Victoria, Session 1, 1857. Edited, under a New and 
Original Plan of Arrangement, by J. Bigg, Parliamentary Agent. 
Post 8vo, 7s. cloth. 

Brandt — A Treatise on the Law, Practice, and Procedure, of Divorce 
and Matiimonial Causes in England, under the Act 20 <& 21 Vict, c. 
b5, containing the Act ; also the Kules, Orders, and Forms issued 
thereunder, together with Precedenta By W. Brandt, Esq., Barrister. 
7a 6d. boards. 

Chitty — Chitty's Archbold's Practice of the Court of Queen's Bench 
in Personal Actions and Ejectment ; including the Common Pleas 
and Exchequer. The Tenth Edition, by S. Prentice Esq., Barrister. 
2 vols, royal 12mo, £2, 10a cloth. 

Chitty — Forms of Practical Proceedings in the Court of Queen's 
Bench, Common Pleas, and Exchequer, with Notes and Observations 
thereon. By T. Chitty, Esq., Barrister. The Eighth Edition. Boyal 
12mo, 30s. cloth. 

Greenwood — A Manual of the Practice of Conveyancing, shewing 
the Present Pra<^ice relating to the Daily Routine of Conveyancing 
in Solicitors' Offices ; to which are added Concise Common Forms and 
Precedents in Conveyancing, Conditions of Sale, Assurances, &c. By 
G. W. Greenwood. Second Edition. 10s. 6d. cloth. 

Haynes — Outlines of Equity; being a Series of Elementaiy Lectures 
delivered at the Request of the Incorporated Law Society. By F. O. 
Haynes, Esq., Barrister. Post Svo, 10a cloth. 

Jehh — The Act to Amend the Law relating to Probates and Letters 
of Administration in England, with an Introduction, Notes^ &c. By 
IL Jebb^ Esq., Barrister. 12mo, 7b. cloth. 
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Kerr — The Student's Blackstone ; being Selections from Sir 
William Blackstone's Commentaries on the Laws of England, being 
those Portions of the Work which Relate to the British Constitution 
and the Rights of Persons. B7 R. M. Kerr, Esq., Barrister. 8vo, 
9s. cloth. 

Law — The Acts for Promoting the Building and Endowing of 
Churches and Chapels in Populous Places, and for the forming of New 
Districts and Parishes, fourth Edition* B7 J. T. Law. 8vo, 9s. 
sewed. 

• Macqiieen — A Practical Treatise on the Divorce and Matrimonial 
Causes Jurisdiction, under the Act of 1857, including the New Act 
and Orders. B7 J. F. Macqueen, Esq., Barrister. Royal 8vo, 10b. 
6d. cloth. 

Morley — ^A History of the Administration of Justice in British 
India. By W. H. Morley, Esq., Barrister. Royal 8vo, 15s. cloth. 

Pollock and Nichol — ^The Practice of the County Courts in respect 
of Probate and Administration ; also an Appendix containing the 
Statute 20 <fe 21 Vic, c. 77, and the Rules of Practice and Forms. By 
C. E. Pollock, Esq., and H. Nichol, Esq., Barrister. Royal 8vo, 3s. 
sewed. 

Hoscoe'e — Digest of the Law of Evidence on the Trial of Actions 
at ^isi Prius, Ninth Edition, revised and enlarged By E. Smirke^ 
lEsq., and S. Prentice, Esq., Barristers. Royal 12mo, 30s. cloth* 

Shdford — The Proceedings in the County Courts relating to Pro- 
bates and Administrations, with the Statute, 20 & 21 Vic. c. 77, Rules 
and Forms. By Leonard Shelford, Esq., Barrister-at-Law. 8vo, 
2s. 6d. sewed. 

Stephen — Questions for Law Students on the Fourth Edition of Mr. 
Serjeant Stephen's New Conmientaries on the Laws of England. By 
J, Stephen, LL.D., Barrister. 8vo, lOs. 6d. cloth. 
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Art. L— civic OFFICES— THE GRESHAM LAW 
LECTURESHIP. 

SINISTER reports respecting the J)i'dbable appointment to 
the Gresham Law Lectureship having been prevalent in 
legal circles, we rejoice in beinjg able to d,nnounce that they are 
falsified by the event, and tare not accordingly to inquire 
whether there was a tittle of foundation for them or not. 

It is, we presume, pretty generally known, that the Gresham 
Law Lectureship, recently held by a worthy and really learned 
member of the bar, has lolig since degenerated into a mere 
sinecure ; the emoluments of the office, amounting to £100 or 
thereabouts, and the duty attached thereto, involving the de- 
livery of some three or four lectures per annum. Now, had it 
been intended that the office of Gresham Law Lecturer should 
remain a sinecure, much, doubtless, might have been urged in 
favour of the pretensions of Mr. A. or Mr. B. (candidates ahke 
unknown to fame), whicli would have satisfied the conscience of 
an elector pledged, or coerced through civic influences, to vote 
for him. For, if there be nothing to be done, in consideration of 
a moderate yet sufficient stipend, how matters it whether A. or 
B. be called upon to do it ! It is precisely, however, because 
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we understand that the office in question is not meant much 
longer to remain a sinecure, that we are induced to offer our 
congratulations to the Mercers' Company, that they have so 
admirably exercised their franchise in this matter. 

From amongst many applicants for the office in question, 
belonging to either branch of the profession, five candidates 
(with whose names we have been made acquainted) were selected 
as digniores ; and of these five the choice fell upon the present 
learned and accomplished professor of laws in the University of 
Cambridge, as being in the opinion of the court digniasimus. 
Dr. Abdy, accordingly, is now installed as Gresham Law Lec- 
turer; and this fiwjt alone satisfactorily guarantees our assertion, 
that the lectureship will no longer remain a sinecure. It might 
be made instrumental in effecting much good, as we shall briefly 
attempt to shew. 

It is, we believe, now conceded, that the success of the ex- 
periment instituted by the Benchers of our Inns of Courts in 
reviving, in those ancient legal seminaries, a system of education 
for the bar, must be tested by reference to the three great prac- 
tical departments of equity, common law, and conveyancings 
which they have founded, and which for the time they endow. 
Much might be said as to the expediency of inviting to the 
study of the Boman law those who with difficulty can master^ 
in the allotted time, the elementary doctrines of our own ; and 
somewhat might doubtless likewise be urged against the desir- 
ableness of instilling, by means of lectures and dass instruction^ 
a knowledge of English history, wluch such, at all events^ as 
have passed through a university, or even a moderately sound 
academical, curriculum, mi^t be presumed to know.^ None, 
however, can doubt that the csommon law of England — ^the 
doctrines of equity and the principles of real property— must 
specially demand attention from the student, and form the stajple 
materiak of lectures. 

To the lectures in these departments, delivered at the Inns 
of Court> the public generally, and not exdosively students 

' The readers of this Magazine are well aware that we have always ad- 
vocated the delivery of lectures on the Eoman law and on history, as 
necessary to a complete system of legal education. — Ed, L, M, <& R, 
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entered at those Inns, might, we think, advantogeoufily be 
admitted. Few possibly would avail themselveB of this privilege, 
which, according to our view, should be attainable on payment 
of a trifling fee, applicable in such manner as by the governing 
bodies of our legal colleges might be determined. In offering 
this facihty for instruction in the rudiments of law> would our 
Inns of Court, however, best discharge their duty ; neither could 
prejudice to any one accrue from it; and the maxim that 
^^ every man is bound to know the law/' might, after the lapse, 
as we opine, of but a few years, be truthful as well as trite. 

Towards carrying out the idea above developed, the Civic 
Professorship of Law may easily be made ancillary. We trust 
that the learned Professor will apply himself to the teaching of 
commercial law and the common law of England, as actually 
in force and administered at the present day — ^that he will be 
the exponent of principles now recognised by our Courts, and 
illustrated by our text-writers. He will thus aid, he may do so 
powerfully and efficiently, in spreading broad-cast amongst the 
people a knowledge of those statutes and that customary code 
which they are peremptorily presumed to know, and may per- 
chance be punished for infringing. 

Let us say at once then, and without reserve, that the newly 
appointed Gresham Law Professor will do well to abstain from 
expounding, in the City of London, those principles of jurispru- 
dence and of the civil law, which, to students at the University 
of Cambridge, he most successfully explains. Our Law Mer- 
chant, based, as it mainly is, on the decisions of Lord Mansfield, 
and by that great lawyer reduced from a state of chaos into 
consistency and shape, offers a noble theme for amplification. 
On such a subject, a Professor of acknowledged reputation, 
speaking with emphasis and authority, would we think, in this 
great emporium of commerce, and centre of the world's traffic, 
collect about him large audiences, and command attention and 
respect. If this be so, much will be done in aid of the system 
organized by the Inns of Court, Let the lectures delivered on 
legal science at Lincoln's Inn, at Gray's Inn, and at the 
Temple, be made available for either branch of the profession — 
and why not for the public also? Let a brother professor, 
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realizing the anticipations of the munificent merchant who 
founded his endowment, expound, for the benefit especially of 
the trading community, those laws and customs under which, 
wisely moulded and adapted in reference to the exigencies of 
the day, our trade has so mightily thriven, and our commercial 
enterprise has penetrated to the ultimate recesses of the globe. 

Thus, as we conceive, and only thus, may our English law 
schools be made fully and efliciently to answer the expectations 
(as yet but imperfectly fulfilled) of those who planned and have 
maintained them. Thus, and only thus, may the largest possible 
amount of practically useful knowledge, bearing on law and 
legal science, be speedily disseminated throughout the land. 

To the learned gentleman, who, as we trust, will be instru- 
mental in conducing to the important ends above hinted at, we 
tender in sincerity the expression of our hope, that the appoint- 
ment just conferred on him may lead to his acquisition of yet 
higher civic honours, and eventually introduce hun to a yet 
wider sphere of usefulness* 



Abt. IL— on methods of SELF-EDUCATION, 

Recommended or Adopted by some Lawyers <Qf the last Two 

Centuries.^ 

AN inquiry as to the plans of self-education among modern 
lawyers, in contrast with the collegiate education of a former 
age, may not improperly b^n with the middle part of the seven- 
teenth century. 

Lord Keeper Guildford, according to his brother and biographer, 
Roger North, " used constantly the commons in the hall at noons 
and nights, and fell into the way of putting cases (as they call it), 
which much improved him ; and he was very good at it, being of 
a ready apprehension, a nice distinguisher, and prompt speaker. 
He used to say that no man could be a good lawyer that was not 
a good put-case." 

* The principal part of this paper was read before the Juridical Society. 
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' Boger North, however, himself commences his little discourse on 
the study of the laws by declaring, that '' Of all the professions 
in the world that pretend to book learning, none is so destitute of 
institution as that of the Common Law/' And from his time 
downward, students in the Inns of Court have been pretty much 
left to the guidance of their own intelligence, with the help of 
private tuition, and of such published works as have from time to 
4^ime appeared, without the authority of any recognised board of in- 
structors. The exception to this statement is to be found in the 
institution of law lectures and classes, and periodical examinations; 
but this, as a continued and connected plan, is a recent one. 
During the period of about two hundred years, in which an 
allowed independence was customary, some of the most eminent 
of our judges and lawyers have grown up ; and it is scarcely an 
idle curiosity that would search for the schemes of study which 
they may have adopted or formed, in the belief that these would 
furnish hints of which modem students might make some good use. 
An early notice of this sort is to be found in Sir Matthew Hale's 
preface to Rolle's Abridgmenty where he mentions of the author, 
that, " from his first admission to the society of the Inner Temple, 
which was 1st February,. 6 Ja^^ and till his call to be a sergeant, 
he had contemporari^s of th^ same society of great parts, learning, 
and eminence ; as, vi2;.. Sir Edward Littleton, afterwards Chief- 
Justice of the Common Fleas, aad Lord Keeper of the Great 
Seal of England; Sir Edward Herbert, afterwards Attorney- 
General ; Sir Thomas Gardyner, afterwards Recorder of London ; 
and that treasury of all kind of learning, Mr. John Selden. With 
these he kept a long, constant, ajid familiar converse and acquain- 
tance, and thereby greatly improved both his own learning and theirs, 
especially ia thfd common law, which he principally intended ; for 
it was th^ constant an.d almost daily course, for many years to- 
gether, of these great traders in learning,, to bring in their several 
acquesta therein,, as it were, into a conunon stock by mutual com- 
munication, whereby each of them became in a great measure the 
participant and common possessor of thd others' learning and 
knowledge." This plan of association in study deserves particular 
notice, and not the less so because it is a natural effect of the 
.znodern system^ of private tu^ition to give rise to occasional talk on 
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legal topics in tbe papil-room, wbich may be supposed to be a 
sabstitute iot it Bat even, when other circamstanoes are favour- 
able, there is likely to be too large a proportion of attention to 
drawing, to allow free scope for a well-weigbed system of mutual 
discussion on leading topicsL Arrangement and selection are 
principal advantages of such a plan. But the influx and order of 
the tutor's papers are not at the pupil's discretion, and these 
would have to be taken when they came. Is it not there- 
fore of material consequence that law students, with any 
high aims, should find congenial companions beyond the limits 
of the pupil-room, and concert with them schemes of read- 
ing, cross-questioning, analysing, and discussing, which may 
be made preparatory and supplemental to the usual routine 
of work? If any farther sanction were needed for such 
an idea, I would refer to the Instance of Sir S. Romilly^ 
He writes thus of himself and his friend, Mr. Baynes : — '^ We 
prosecuted our studies together ; we communicated to each other^ 
and compared the notes which we took during our attendance 
in the courts. We used to meet at night at each other^s chambers^ 
to read some of the classics, particularly Tacitus, in whom we both 
took great delight ; and we formed a little society, to which we 
admitted only two other persons, Holroyd and Christian, for 
arguing points of law upon questions which we suggested in turn. 
One argued on each side as counsel, the other two acted the 
part of judges, and were obliged to give at length the reasons of 
their decisions ; an exercise which was, certainly, very useful to us 
all'' Of such a system of companionship Eoger North wrote 
thus — " I will be bold to say that they shall improve one another 
by discourse, as much as all their other study without it could 
improve them. There are many reasons,'' he says, '*that de- 
monstrate the use of society in the study of the law. 1st, 
Regulating mistakes. Oftentimes a man shall read, and go away 
with a sense clean contrary to the book, and he shall be as confi* 
dent as if he were in the right ; this his companion shall observe, 
and, sending him to the book, rectify his mistake. 2nd, Confirm- 
ing what he has read ; for that which was confused in the 
memory, by rehearsing will clear up and become distinct, and so 
more thoroughly understood and remembered. 3rd, Aptness to 
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speak. For a mau may be poasessed of a bookcaae, and thiok 
he lias it ad*imguem throughout, and when ho offers at it shall 
find himself at a loss, and bis words will not lie right and be 
proper^ or perhaps too many, and bis expression confused ; when 
be has once talked bis case over, and bis company have tossed 
it a little to and fro, then he shall utter it more readily, with fewer 
words and much more force. Lastly, The example of others, and 
learning from them many things which would not bave been 
otherwise known. In fine, the advantages of a At society are 
to a student superior to all others put together, and I shall not 
go about to make a complete catalogue of them." The little 
book of Boger North's^ from which quotations bave been given, 
is worth reading for the value of its suggestions, as well as 
curious through its quaintness.^ And it may be of some interest 
to give a sbort sketch of the plan of legal self^education which he 
recommenda The directly legal part of education he treats of 
under the heads of reading, common-placing, conversing, and 
reporting. For reading or study, be recommends the text of 
Littleton's Tenures, without comment, and notices also Perkins's 
FrofitaUe Book. Here be digresses to argue in favour of 
attention to law French, on grounds not wholly applicable uow ; 
and recommends the old book^ Tevms of the Law. For a 
somewhat later stage he advises the student to have more than a 
single book in reading at a time, and to bave some as subsidiary 
ta ligbten the labour of the mqre difficult For such an use, he 
mentions a work on Old Tenures, Doctor and Student, and 
Fortescue De Jjaudikus Legum Anglice, together with some 
accounts of ancient law in Latin, by Mr. Selden. For more 
serious leading, after Littleton he advises Flowden's Comment 
taries, and, to be taken along with these, Fitzherbert's Natura 
Breviam, Crom^pion'Bjfux'iadiction of Cou7^8,SLndSioxLnfoTd'8 Fleas 
of the Orown^ with the book at tbe end, J}e Prerogativa Regis, 
and Man wood's Forest Law. But with tbe treatises there should 
be something in tlie nature of precedents, *^ It is useful,'' he 

* A Discourse on the Study of the Laws, by the Hon. Roger North, 
pohlished in 1824, and stated to have been iitiem. first printed from the 
original MS. in the Hargrave collection. With notes and illustrations, by 
^ member of the Luier Temple^ 



224 On Methods of Self-JEducation. 

says, ** to have near at hand the JRegistrum Brevium^ because 
many processes are there not in the Ifatura, and no information 
or description can be so well to explain a process as the form 
itself; and for the same reason it is good to have within reach 
some of the books of entries, as Bastal, Coke, &c.; for if you 
would understand what counts, bars, pleas, replications, demurrers, 
and joining issues, and the like are, there you may read the form 
of them, which speaks all that is to be known of them." As to 
the Tear-Books, he does not recommend an attempt to master 
them in mass, as being an undertaking too studious for the age, 
and indeed as not suitable to so early a period of study; but that, 
after Plowden, the student should take in hand the Year-Book 
that is called Hen. YIL, which, he says, ** is accounted the most 
explicit in expression and matter, and very many of the chief 
law matters now evidently known were considered, debated, and 
resolved there; and it gives an idea of the manner of practice and 
expression of the law in that time, and enables a student to read 
the other books of the Annals, or to understand them, if he has 
occasion to consult, or peruse any cases referred to there." To- 
gether with this, he recommends, as rather lighter reading, some 
of Lord Coke's institutionary pieces, as his Pleas of the Crown^ 
Jurisdiction of Courts, and Comments upon Magna Obarta and 
the old statutes. And, when this is done, he advises to enter 
upon some of what were then the more modem Beport& I will 
not follow farther his directions as to books, except to say that he 
refers to Coke's Reports, but includes the Commentary upon 
Littleton in the censure which he passes on those law books 
which he regards as common-place books made ready to hand. 
It is, however, on account of this quality that he objects to them ; 
for the diligent construction of a common-place book by the stu* 
dent himself, he treats as an important branch of his education, 
and reasons in favour of this ancient mode of learning with con- 
siderable force. " It will often happen," he says, " that a man 
shall hear a question of law stated, and remember that he has 
read some case, or other very apposite to, if not the very question 
in point resolved, somewhere in the books, and if he would give 
all he is worth, he cannot recover where it is to be found.*' 
Common-placing is the remedy according to Nt)rth. "Now he 
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that common-places along with his reading, runs straight to his 
book, and, knowing the method, probably at first finds it out. 
But if it be a matter that may with equal propriety fall under 
several titles, then he has two or more to look over, and perhaps 
divers, and not hit on the right This is not loss but gain of 
time, for the very perusing the common-place book, and the 
many entries there which will be taken notice of, besides what is 
searched for there, will refresh the memory in divers other points 
that are not in his inquisition ; for these entries, being his own, 
bring to his mind the case at large, the book, and many other 
circumstances that occurred in his reading, beside what was 
noted, and hath an unthought of virtue in improving, or at least 
retaining in, or, it may be, recovering in what one has once read ; 
and in regard that judgment grows with study, and more with 
experience, it is of more use to recover a case to the memory 
when the judgment is ripe to esteem and value it, than it was at 
first to read and set it down. Now this advantage is not had 
from perusing indexes, common-places, or abridgments of others; 
for there no more is known than what falls under the eye, and 
ihat, perhaps, so short and imperfect that it breeds in the mind 
rather confusion than the (Ustinction and information of Law/^ 
The good sense of these remarks is clear, and they are not become 
imserviceable through the changes in the law, however much the 
practice of common-placing may have fallen into disuse. North's 
next expedient, "conversing," has already been noticed. An- 
other which he mentions is reporting — the student's making 
his own notes in court of the material points in cases, first in a 
rough note-book, and afterwards in one more carefiilly kept. 

Some advice on the study of the- law, given by a person of much 
more authority than North, is to be found in Sir M. Hale's pre- 
face to Belle's Abridgment^ republished in the CoUectanea Juri" 
dica, and already referred to» He enforces the importance of 
method as essential to retaining what is read, and gives an out- 
line of a course of study, which, as coming from so great a man, I 
will repeat in his own words : — " First, it is convenient for a stu- 
dent to spend about two or three years in the diligent reading of 
Littleton, Perkins, Doctor and Student, Fitzherbert's Natura 
JBrevtum, and especially my Lord Goke's Commentaries, and 
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possibly Lis Reports; this will fit him for exerdse, and enable him 
to improve himself by conversation and discourse with others, fuid 
enable him profitably to attend the courts of Westminster. After 
two or three years so spent, let him get him a large common-place 
book, divide it into alphabetical titles, which he may easily gather 
up, by observing the titles of Brook's Abridgmefitf and some 
tables of law-books ; and possibly (as shall be shown) this book 
now published '' (viz.^ BoUe's Abridgment) ''may be the basis 
of his common-place book Afterwards it might be fit to b^n 
to read the Year-Books, and because many of the elder Year-Books 
are filled with law not so much now in use, he may single out for 
his ordinary constant reading such as are most useful, as the last 
part of K III., the book of assizes, the second part of H. VL, K IV., 
H. VII., and so come down in order and succession of time to the lat- 
ter law, viz., Plowden, Dyer, Coke's reports the second time, and 
thos6 other reports lately printed. As he reads, it is fit to com- 
pare case with case, and to compare the pleadings of cases with 
the books of entries, especially Kastal's, which is the besfc, espe* 
dally in relation to the year-books. What he reads in the course 
of his reading, let him enter the abstract or substance thereof es^ 
pecially of cases or points resolved into his common-place booi^ 
under their proper titles ; and if one case falls aptly under several 
titles, and it can be conveniently broken, let him enter each part 
under its proper title ; if it cannot be well broken, let him enter 
the abstract of the entire case un^er the title most proper fo^ it^ 
and make references from the other titles unto it^ It is true, a 
student will waste much paper this way, and possibly in twa or 
three years will see man^ errors and impertinencies in what ha 
hath formerly done, and much irregularity and disorder in the 
disposing of his matter under improper heads, But he will have 
these infallible advantages attending this course : 1<^ In process 
of time he will be more perfect a^nd dexterous in this business, 
2. Those first imperfect and disordered essays will^ by frequent 
returns upon them, be intelligible, at least to himself, and refresh 
his memory. 3. He will by this means keep together under apt 
titles whatsoever he hath read. 4 By often returning upon 
every title, as occasion of search or new insertions require, he will 
strangely revive and imprint in his memory what he hath formerly 
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read 6. He will be able at one view to Bee the substance of 
whatsoever he bath read conoerning any one subject^ without 
turning to every book (only when he hath particular occasion of 
advice or argument, then it will be necessary to look upon that 
book at large whidi he finds useful to his purpose). 6. He will 
be able upon any occasion suddenly to find any thing he hath 
read, without recoursing to tables or other repertories^ which are 
oftentimes short, and ^ve a lame account of the subject sought 
far." 

Of the scheme for studying the law, of which the above quota- 
tion forms a large part. Sir Thomas Beeve, who was Chief Justice 
of the Common Fleas in the reign of Qeorge IL, writes ths^ it 
was the best extant. He himself gives some advice to a nephew, 
and bids him begin with a cursory reading of Wood's Institutes^ 
^* with an intent to understand only the general divisions of the 
law, and obtain the precise ideas used in it ; " and, as a further 
means for the same object, recommends the Termes de la Ley and 
JacoVs Dictionary (with a caution, however, against too mudi re* 
liance on the latter), and gives directions as to some further help 
for the understandiog of Wood's chapter of conveyances. Then 
he comes to Littleton, ** This done,^' he says, " read Littleton's 
Tenures, without notes ; consider it well, abridge such parts of it 
as the other books inform you is law at this day. Thus armed, 
venture upon Coke's comment o^ institute upon Littleton's 
Tenures^ which being well understood the whole is conquered, 
and without which a common sound lawyer can never be made." 
He gives advice as to the manner of mastering Coke, and recom- 
mends after it a second careful review of Wood's Institutes, with 
• an intent to digest the several heads of the law for the use of 
memory ; and a perusal of the more useful statutes at large, in 
the order in which Wood quotes then\, and an examination of 
the reports for the proof of his opinioo. He refers to the pre&ce 
to Rolle among books to be brought in for variety during the 
seccwad stage of study, " as Doctor and ^iu4€nt, Noy's Maxims^ 
Curson's Office of JSxeouiors, Hale's Sisfory of ike Common 
Law, principally, with Finch's Law and RoUe's jAJyridgment in 
the preface ; in which last you will find the best scheme for study- 
ing the law now extant It will about this time, and not much 
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sooner, be proper to give diligent attendance on the courts at 
Westminster, and to begin orderly reading the several reports, 
vhicb must be read and common-placed in such manner as (by 
the experience which by this time you will have of the nature of 
the study) you will be best able to advise yourself/' In these 
three schemes (Roger North's, Lord Hale's, and Chief Justice 
Reeve s) there is enough agreement to add to the weight of each. 
One of the most striking variations is North's censure of Coke 
upon Littleton, on the ground, which certainly seems reasonable, 
that a ready made comment on another work is a bad kind of 
book for instruction. "It is the confusion of a student," he says, 
** and breeds more disorder in his brain than any other book can, 
that is not a mere index and abridgment ; for this Commentary, 
so called, is ouly a common-place book exhausted, and the titles 
disposed after the alphabetical order, into that as may follow the 
text of Littleton, and bating the small application to the text, more 
often impertinent than otherwise. The subject-matter is extract of 
controversial law, which a student ought to gather for himself; for 
he will never thoroughly understand it, at least not retain it in 
bis mind, when it is of another's gathering. No one ever learnt 
a language by reading of a dictionary, so nq man can be a lawyer 
by reading Indexes, Abridgments, and. Common-places, such as 
this upon Littleton is.'' 

Notwithstanding these objections,, however, the fact is unmis- 
takeable that lawyers of former times set a surpassing value upon 
Coke upon Littleton. It is not only Sir Thomas Reeve's 
opinion, and Sir Matthew Ebde's expression, ^^ especially my 
Lord Coke's commentaries ;" the eulogies and practice of other 
lawyers might be cited to the same purpose.. An opinion of Mr. 
Butler's is recorded, that he had never yet met with a person 
thoroughly conversant with the law of real property, who dLi not 
think with him that he was the best lawyer, and would best 
succeed in his profession, who best understood Coke upon 
Littleton. And a saying of Chief- Justice Wilmot is mentioned : 
''I know from experience, that the doses I took of Lprd Coke about 
forty years ago, operate to this day." Those who are familiar 
with the current opinion of good lawyers half, a century since, 
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will perhaps bear witness to an esteem of the oommentary which 
many persons would now think extravagant 

There are other questions as to which these three plans vaty ; 
but with some differences there is a considerable general agree- 
ment Lord Hale and North both recommend Littleton's 
Tenures; Perkins's Doctor and Student; Fitzherbert's JTa^ura 
Brevium ; Coke's Reports ; the Tear-Book mentioned as 
Henry VIL ; Plowden, Dyer, and Rastal's Entries. 

Sir Thomas Beeve mentions Littleton and the Doctor and 
Student, and might have mentioned some of the others if he had 
given more of a list in detail than he did. But a point upon 
which they especially agree is the importancQ which they attach 
to the now often neglected habit of common-placing. This 
advice acquires additional weight from the example of the most 
eminent of the three. His biographer. Bishop Burnet, tells us 
that he made " divers collections out of the books he had read, 
and, mixing them with his own observations, digested them into 
a common-place book ; which he did with so much industry and 
judgment, that an eminent judge of the King's Bench borrowed 
it of him when he was Lord Chief Baron. He unwillingly lent 
it, because it had been written by him before he was called to 
the bar, and had never been thoroughly revised by him since 
that time ; only what alterations had been made in the law by 
subsequent statutes and judgments, were added by him as they 
had happened ; but the judge having perused it, said, that though 
it was composed by him so early, he did not think any lawyer in 
England could do it better, except he himself would again set 
about it" 

Perhaps the chief value of Sir Thomas Reeve's advice lies not 
in the books, but in the general method which he recommends. 
He sums it up thus : — " My whole scheme, without naming many 
books, is no more than this : — 

'^ First, Obtain precise ideas of the terms and general meaning 
of the law. 

"Secondly, Learn the general reason whereupon the law is 
founded. 

^' Thurdly, From some authentic system, collect the great lead-* 
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ing points of the law, in their natural order, as the first heads and 
divisions of your future inquiiy. 

^^ Fourthly, Collect the several particular points, and range 
them under their generals as they occur, and as you find you can 
best digest them. 

^^ And whereas law must be considered in a twofold respect :— 

'^ L As a rule of action ; 

*'IL As the art of procuring redress when this nde is 
violated, the study in each of them may be easily regulated by 
the foregoing method ; and the books so recommended will so 
carry on the joint work, that with this course, so finished, the 
student may pursue each branch of either to its utmost extent, 
or return to his centre of general knowledge without confusion, 
which is the only way of rendering things easy for the memory.^ 

To turn now, from courses recommended, to courses pursued, 
and firom the special mode of studying English law, to the auxili- 
ary studies which eminent lawyers have taken as introductory or 
collateral Here two instances occur as among the most obvious 
and common — ^History and the Boman Civil Law. As to the 
latter of these, we read of Sir Matthew Hale^ that " he set him- 
self much to the study of the Boman law ; and though he liked 
the way of judicature in England by juries much better than 
that of the civil law, where so much was trusted to the judge, 
yet he ofibai said, that the true grounds and reasons of law were 
so well delivered in the digefsbs, that a man could never under- 
stand law as a scietnce so well as by seeking it there; aod 
therefore lamented much that it was so little studied in Eog- 
land/' 

There will be occasion to refer again to this subject. As to 
history. Bishop Burnet does not say much, but the little which 
he says is characteristic. After speaking of some of Lord Hale's 
more general studies, he says— ^' To this he added great aeatches 
into ancient history, and particularly into the roughest and least 
delightfol part of it, chronology.^ 

I do not know what proportion his historical studies bore to 
those memco'able inquiries into other branches of knowledge 
(particularly scientific), which mark the versatile and unwearied 
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enei^ of this great man's mind — a mind continually inflnraioed 
by a sense of duty, as well as by the love of knowledge. 

On this subject of history. Lord Somers may be taken as a 
leading example. Going to Oxford at a maturer age than was 
or is usual, he did not leave the University finally for about 
seven years. He was called to the bar, however, almost as soon 
as he entered Oxford, and began to practise on his removal to 
London. The nature of his publications indicates that his studies 
were directed to constitutional history. These publications be- 
gaUy it seems, with an election case (that of Mr. Denzil Onslow), 
" wherein is much good matter and direction touching the due 
ordering of elections for parliament'' Afterwards came "A 
brief History of the Succession, collected out of the records and 
the most authentic historians, written for the satisfaction of the 

Earl of H ;" the second edition of which appears to have been 

published about six years after Mr. Somers s removal to London. 
At another time was published, ^ The Security of Englishmen's 
Lives ; or, the Trust, Power, and Duty of the Grand Juries of 
England, explained according to the Fundamentals of the Eng- 
lish Government, and the Declaration of the same made in Par- 
liament, by many Statutes published for the Prevention of Popish 
Designs against the Lives of many Protestant Lords and Com- 
moners, who stand firm to the Religion and ancient Qovemment 
of England." These publications, directly connected as they are 
with the political struggles of the time, are also memorable as 
showing the sort of legal education which this distinguii^ed man 
had acquired; becoming eminent in constitutional learning 
while yet comparatively a junior in his profession. 

His place as one of the counsel on the trial of the Bishops, ap- 
pears attributable in part to his learning and knowledge of the 
records. And this trial also took place about six years after his 
removal to Londoa 

A degree of resemblance between the early courses of Lord 
Somers and Mr. Justice Blackstone makes it not unnatural to 
refer here to the latter, although considerably later in point of 
time. Blackstone's long residence at the University was con- 
nected with want of success at first in his professional life in Lon- 
don. He retired to his fellowship at Oxford^ with the des^ of 
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practimng as a provincial counsel, and delivered private lectures 
on the laws of England. Some occasional productions of his pen 
appeared before his great work came out 

But it was when, as Yinerian Professor, he delivered the lee* 
tures of which the commentaries are stated by their author to be 
the substance, that his success became more assured. I cite his 
case as one showing how well the enforced leisure and study of 
his University retirement from practice availed him afterwards. 

Chief Justice Wilmot is another instance of a scholarly and 
learned study of the profession. He was (it is said in the 
memoir by his son) not only accomplished in the laws of bis 
own country, but was also well versed in the civil law, which he 
studied at Trinity Hall, Cambridge, and frequently affirmed that 
he had derived great advantage from it in the course of his pro- 
fession. " He was a general scholar, but particularly conversant 
with those branches which had a near connection with his legal 
pursuits^ such as history and antiquities. He was one of the 
original fellows of the Society of Antiquaries when first incorpo- 
rated in 1760, and frequently attended their meetings, both be- 
fore and after his retirement ; most of his leisure hours were 
spent in the above researches." 

A happy illustration of the method and objects with which a 
law student may approach the subject of general history, is given 
in two letters attributed ^to Lord Mansfield, written perhaps 
(though I scarcely think it is shown to have been so) about the 
time of his call to the bar. It is stated that he took his M.A. 
degree at Oxford in June 1730, and left the University soon 
afterwards for foreign travel, and that he was called to the bar 
in Michaelmas term of that year. 

The letters referred to were written to a young nobleman, and 
mark out for him courses of study in ancient and modem history. 
They do not profess to be plans for a lengthened and painstaking 
inquiry into these subjects. But, to one who remembers the 
occasion of them, they bear traces of a disposition for patient^ 
research, combined with a lively and comprehensive examination 
of the subjects considered, which make them valuable as examples 
of a masterly idea of study, as contrasted with that of a mere 
reader. 
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One or two short extracts will give a notion of his methods. 

''The best and most profitable manner of studying modem 
history appears to me to be this : first, to take a succinct i^iew of 
the whole, and get a general idea of the several states of Europe^ 
with their rise, progress, principal revolutions, connections, and 
interests ; and when you have once got this general knowledge, 
then to descend to particulars, and study the periods which most 
deserve closer examination. The best way of getting this general 
knowledge is by reading the history of one or two of the principal 
states of Europe, and taking that of the less states occasionally as 
you go along, so far as it happens to be connected with the his- 
tory of those leading powers, whidh you will naturally make your 
principal object, and consider the other as only accessorisa.'' '' I 
would advise you, when you have read in Henault the reign of 
any king, to read his character in Mezerai / for though nothing 
is less to be depended upon than such ideal characters, yet they 
are not entirely without their use ; they are at least helps to the 
memory, and leave upon the mind pretty much the same sort of 
impression that is made by seeing the pictures of eminent men ; 
when we have examined any such picture, no matter whether 
like or not, we grow, as it were, better acquainted with the 
original, and form to ourselves an idea of his person, which helps 
to fix in our memory whatever we hear or read about him/' 

To any one who should doubt whether a comprehensive culti^ 
vation of general literature is suitable to a lawyer. Sir Samuel 
Bomilly's case may be mentioned as an eminent example of such 
a course. The account of his studies would be difficult of belief 
if coming from an unknown source ; but we have his own testi- 
mony as a warrant for its truth. In early life he read, without 
system or object, such books as fell in his way, and such as his 
father's library afforded, and such as several circulating libraries 
to which he subscribed in succession could supply. Ancient his- 
tory, English poetry, and works of criticism, were favourite sub- 
jects ; but poetry began to predominate over them alL Finding 
that he had some skill in English verse composition, he practised 
it for a time, but speaks with satisfaction of his afterwards relin- 
quishing it. He applied himself to the study of Latin, and 
mentions that, in the course of three or four years, he had read 

YOL. V. NO. X. a 
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every prose writer of the ages of pure Latinity, except those who 
have merely treated of technical subjects, such as VarrOy 
Columella, and Celstta He had gone three times through the 
whole of livy, Sallust, and Tacitus ; had read all Cicero, with the 
exception, he believed, only of his Academic Questions, and his 
treatises De FinHma and De Divinations, He had studied the 
most celebrated of his orations, his Ls^ius, his Cato Major, his 
treatise De Oratore, and his Letters ; and had translated a great 
part of them. Terence, Virgil, Horace, Ovid, Juvenal, he had 
read again and again. Benouncing the hope of reading the G-reek 
writers in the original, he yet went, he writes, through the most 
considerable of the Greek historians, orators, and philosophers, in 
the Latin versions, which generally accompany the or^nal text. 
Travels he mentions as having been among his favourite sub* 
jects ; and, as he seldom read either travels or history without 
maps before him, he had acquired a tolerable stock of geographical 
knowledge. He had read too a good deal of natuifal history, and 
had attended several courses of lectures on natural philosophy. 
To this may be added such a pleasure in pictures, and attention 
to them, that he tells us he knew the peculiar style of almost 
every master. Farther on in the memoir, he mentions his idea 
of becoming an author, and the methods he took to fit himself for 
this; how he began to exercise himself in prose compositions; and, 
judging translations to be the most useful exercise for forming a 
style, rendered into English the finest models of writing that the 
Latin language afforded ; almost all the speeches in Livy, very 
copious extracts from Tacitus, the whole of Sallust, and many of 
the finest passages in Cicero; and read and studied the best 
English writers, Addison, Swift, Bolingbroke, Robertson, and 
Hume, noting down every peculiar propriety and happiness of 
expression which he met with, and which he was conscious that 
he should not have used himsel£ 

After his entrance at Gray's Inn, he still continued to cultivate 
pursuits distinct from directly legal ones. " It was not, however," 
he says, "to law alone that I confined my studies. I endeavoured 
to acquire much general knowledge. I read a great deal of his- 
tory; I went on improving myself in the classics; I translated, 
composed, and endeavoured (though I confess with a success 
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little proportioned to the pains I took) to form for myself a 
correct and an elegant style; I translated the whole of Sallusty and 
A great part of Livy, Tacitus, and Cicero ; I wrote political essays, 
and often sent them without my name to the newspapers, and 
was not a little gratified to find tiiem always inserted; above all, 
I was anxious to acquire a great facility of elocution, which I 
thought indispensably necessary for my succesa Instead, however, 
of resorting to any of those debatiug societies which were at this 
time much frequented, I adopted a very useful expedient, which 
I found suggested in Quintilian ; that of expressing to myself, in 
the best language I could, whatever I had been reading ; of using 
the arguments I had met with in Tacitus or Livy, and making with 
.them speeches of my own, not uttered, but composed and existing 
only in thought Occasionally, too, I attended the two Houses 
jof Parliament ; and used myself to recite in thought, or to answer 
the speeches I had beard there. That I might lose no time, I 
generally reserved these exercises i(x the time of my walking or 
riding ; and, before long, I had so well acquired the habit of it, that 
J could think these compositioDS as I was passing through the 
most crowded streets.'' The next sentence of the memoir might 
almost be anticipated. " The very close application with which I 
pursued my studies proved at last injurious to my health." Ho 
mentions, however, that other causes also tended to impair it 

On the subject of rhetoric, Sir W. Jones wrote thus at an early 
period of liis studies: — " I have opened two common-place books, 
the one of the law, the other of oratory, which is surely too much 
peglected in our modern speakers. I do not mean the popular 
eloquence which cannot be tolerated at the bar, but that correct- 
ness of style and el^aace of method which at onpe please and 
persuade the hearer/' It may be fairly questioned whether an 
oratory so unimpassioned as to be best described by the word^, 
"correctness of style and elegance of method," taken alone, 
should ever be the aim of the law student Yery different words 
would occur to the mind at the mention of Curran or Erskine. 
And it would be interesting to consider what are the character- 
istics of genuine eloquence in general, and what modifications 
should be introduced in the various kinds of legal oratory; how 
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far style should vary with the ooDStitation of the courts and the 
nature of the trial 

As to the value of a deliberate and earnest cultivation of public 
speaking as an art^ there is something in the usages of the present 
time which gives additional importance to it. For the prevalence 
of the habit in the Crown Court of the prosecuting counsel's gomg 
straight into the evidence without any opening speech, tends to 
bring about this result (among others), that barristers may arrive 
at some considerable practice without much opportunity of judg- 
ing whether they can speak well or not; and, when the occasion 
arrives, may find themselves unprepared for it, and, adopting a 
slovenly and imperfectly considered style for a few occasions, 
never give the attention necessary for attaining to a better. Sir 
Samuel Bomilly and Sir William Jones appear to have taken 
other methods than that of speaking at debating societies for the 
cultivation of rhetoria A student able and willing to follow such 
examples would be likely to find benefit from doing so. The use, 
however, of debating societies is quite worth consideration. There 
]& a disposition in some men to throw scorn on them in the mass; 
but it may be questioned whether they do not condemn the prac- 
tice with too sweeping a censure, from the evidence furnished by 
the more unfavourable instances of it 

If a club of flippant and shallow men is likely to encourage the 
more forward of their number to become remarkable rather for 
assurance and fluency than for wisdom, good taste, or real force in 
speaking; so, on the other hand, a society composed, at the outset, 
of sensible men, with cultivated understandings and memories al- 
ready fairly stored, would form (one would think) a public opinion 
trying to the nerves even of a very self-confident debater, and 
would be fitted (if still kept select) to develop among its members 
the power of ready and powerful speaking, and yet to discipline 
their minds still farther in the discriminating judgment of thought 
and expression. 

Perhaps there is the more reason for some such means of 
training now, on account of the absence of excited party feeling 
in politics, which furnished one ready occasion for the exercise 
and improvement of vigorous oratory. 

Sir William Jones is an authority for setting value on another 
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branch of education which is hardly enough cultivated — the 
study of foreign law, ancient and modem. Roman law has 
perhaps too nearly a monopoly of attention. An elegant eulogy 
upon studies of this kind is contained in Sir William's prefa- 
tory discourse to his translations from Isaeus: — 

" There is no branch of learning," he says, " from which a stu- 
dent of the law may receive a more rational pleasure, or which 
seems more likely to prevent his being disgusted with the dry 
elements of a very complicated science, than the history of the 
rules and ordinances by which nations, eminent for wisdom and 
illustrious in arts, have regulated their civil polity: nor is this 
the only fruit that he may expect to reap from a general know- 
ledge of foreign laws, both ancient and modem ; for whilst he 
indulges the liberal curiosity of a scholar in examining the customs 
and institutions of men whose works have yielded him the high- 
est delight, and whose actions have raised his admiration, he wiU 
feel the satisfaction of a patriot in observing the preference due 
in most instances to the laws of his own country above those of 
all other states; or, if his just prospects in life give him hopes of 
becoming a legislator, he may collet many useful hints for the 
improvement even of that fabric which his ancestors have erected 
with infinite exertions of virtue and genius, but which, like all 
human systems, will ever advance nearer to perfection, and ever 
fall short of it/' 

The commendation of English law contained in this passage is 
perhaps coloured by an Englishman's partiality; but it was not 
the expression of an unlearned man. 

Sir William Jones's biographer says of him ; " His researches 
and studies were not confined to any one branch of jurisprudence; 
but embraced the whole in its fullest extent He compared the 
doctrines and principles of ancient legislators -with the later im- 
provements in the science of law ; he collated the various codes 
of the different states of Europe, and collected professional know- 
ledge wherever it was to be found." Whatever allowance is to 
made for a biographer's esteem of his subject, these expressions 
denote a man more fitted than is common to estimate the worth 
of the different European systems. 

Lord Eldon's letter of advice to an equity student, gives his 
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view of education in the latter part of bis own time^ with a view 
to the Chancety bar. It contains another strong recommenda- 
tion of Coke upon Littleton, inculcates an attention to common 
law, and an attendance on circuit, as useful to an equity lawyer, 
and lays much stress on a familiarity with conveyancing forma 

To resume briefly some of the points above referred to. The 
value of knowledge, distinct from Englieh law^ is suggested by 
examplea already ooticeA 

And there are other emioent lawyers of whom it is ob&ervable 
how wide a field of knowledge they cultivated, apart from the 
studies immediately proper to their profession* No doubt there 
have been men of a different kind, men whose confessed erudition 
and ability as mere lawyers^ have been combined with but little 
intellectual excellence besidea And there have been cases (per- 
haps that of Sir Vi<mry Gibbs may be bo considered) in which 
an early and scholarly classical education had cultivated habits of 
refined taste which could give a grace to the more austere studies 
of later years; while, nevertheless, the attractions of more general 
knowledge have been a good deal disregarded. But it is natural 
to expect and desire to find instances of another sort The 
studies and duties of the English bar call for eb acquaintance 
with varied kinds of learning, 

Real property law is connected with the history of feudalism, 
constitutional law with that of the English government, and with 
the principles of government in general^ commercial law with the 
growth of trade and manufactures^ criminal law with the dis- 
cussion and application of moral rules. The business of an 
advocate brings him into contact with the examination of the 
motives and dispositions which occasion or modify human actions, 
and some analytical study of the mind of man, in the abstract, 
seems not usele^ with a view to such an employment Again, 
it is almost too little to say, that the laws of England, upon many 
subjects, derive illustration from a comparison with those of 
Rome* There are such points of resemblance and connection 
that a moderate amount of time spent on the civil law is among 
the most obvious of the preparatory studies for the English student. 

And it is not these studies only that are fitted to be of real 
advantage to a lawyer ] versatility and enlargement of mind are 
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of use in profession^ duties, and so is a cultivated and refined 

It cxyoid acaroely be said with truth of any branch of practical 
science, that it would noi ever be of service to an advocate, and 
the advantage is real, though it may more easily escape attention, 
of gaining an acquaintance with all wholesome and sterling 
literature (in so far as such a habit dpes not trench on more es- 
sential studies), as tending to raise the tone of the mind generally, 
and to make it more influential on others, on account of a genuine 
superiority. With respect to a deliberate cultivation of the 
power of public speaking, there seems reason to doubt the wisdom 
of the present comparative neglect of it Several causes may 
minister to this : one is an idea that eloquence, as well as poetry, 
is allotted to some fetvoured persons only ; and that there is some- 
thing of conceit in the attempt to cultivate the power of speaking, 
as emplojring pretensions to such an exceptional talent But it 
may be answered, that it is well that those who would never be 
great orators, should yet speak with correctness and clearly ; that 
there is some inconsistency in a man's going to the bar at all 
(except as chamber counsel) if he disclaims even a moderate apti- 
tude for speaking ; and that it is not denrable, either for the 
client's interest or the barrister's reputation, that the first dubious 
attempt should be made in a case where there are practical 
results immediately involved. 

Whether preparation and practice be more or less valuable 
with a view to make a really powerful speaker, they seem the 
proper means for correcting positive faults of style, and supplying 
the degree of confidence, without which good enough materials 
will not be well handled. 

And in this, as well as many other things, it may be generally 
true, that he that aims high will shoot high, though he shoot not 
so high as he aims. 

. The ancient law-books recommended by the authorities before 
cited, are now seldom seen in the hands of practical lawyers, or, 
perhaps, even of practical studenta But it may naturally strike 
a reader as strange that this neglect has prevailed so greatly. Is 
it really the case, that nearly all which is of much value in them 
for present use, is to be met with in a serviceable form elsewhere ? 
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or is it not rather that students, disgusted with their supposed 
diyness, and unable at first to tell what parts of their contents are 
obsolete, do not Cedrly test their worth ? 

Whatever opinion be entertained upon this point, I believe it 
will scarcely be doubted that there is at least some reason for the 
importance attributed to companionship in study — the com- 
panionship of a few carefully-chosen associates, in a hearty, 
assiduous prosecutiou of learning ; if both general and I^al, so 
much the better ; but of legal studies at any rate. 

Congenial men, resolutely set upon such a plan, would be 
likely to place their standard of attainments high, and to arouse 
in one another tastes for various kinds of excellence which at first 
were not common to them : a firiendly criticism might detect and 
expose the weak points in their several theories or plans, while 
there was still time to change ; and the discouragements which 
attend upon the lonely student would be lightened by the con- 
sciousness of others struggling upward amidst like difficulties and 
with like aim& Wearied and refreshed by turns, but seldom all 
together, such comrades in the long and rugged ascent which 
leads to excellence in our profession, might be likely to find their 
journey less trymg and more speedy than that of the traveller 
who passed on from point to point alona 

The energy which sometimes accompanies loneliuess, and seems 
almost to outweigh its disadvantages, can hardly be unattainable 
amidst more social studies ; while these might increase its value 
by contributing to a better direction of its efforts. 

And not the least pleasant attendant of such a course might be 
its retrospect, when in the possession, if not of success, yet^ at 
least, of the merited friendship of companions more successful 
than himself, the student should retroverse in memory the old 
path, rich to him not only with recollections of energy and 
patience, and of a liberal and philosophical pursuit of the profes- 
sion, but also with far-extended recollections of the sympathy and 
esteem of hia fellow-traveller& 
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aet. III.— kepoets of cases 

Decided in the Court of Probate^ and in the Court for Divorce and 
Matrimonial Causes. By M. C. Mebttius Swabey, D.C.L., 
and Thomas H. Tbistbam, D.C.L. 

IT was a whimsical idea of William the Conqueror, that one 
and the same judge should investigate the light details of love, 
and examine the disputed documents which contain the disposi- 
tions of our dying moments. Yet, whimsical as it was, the native 
conservatism of the English mind has carried this idea safe and 
unscathed through the havoc and destruction which have over- 
whelmed the old consistories, where it first displayed itself. For, 
though we have now two courts for these contrasted subjects, it 
is one judge only who presides over Her Majesty's Courts of Pro- 
bate and of Divorce. 

Upon the weight and importance of these two judicial provinces 
it is needless, to observe. The learned judge himself, when he 
responded to the address of the Bar of the new court, said : " I 
assure you unfeignedly, that I stand much in need of some such 
encouragement as you have given me; for I cannot take my seat in 
this court, without feeling many anxious fears lest I should prove 
unequal to the discharge of the duties which I have taken upon 
myself. I am now fully assured of the kind feeling of the Bar. 
I also place the utmost confidenoe in their learning and honour; 
and I am sure that their learning will supply me with the infor- 
mation which is necessary to enable me to discharge my duties, 
and that their honour will prevent them from attempting to use 
their learning as a means of misleading me," His Lordship thus 
evinced his sense of responsibility on entering on his new sphere of 
action ; but a perusal of the reports i^ow before us will show that the 
fears which he was pleased to express were perfectly groundless. 

These reports contain his Lordship^s decisions in the Court of 
Probate, and as Judge Ordinary of the Court of Divorce and 
J^ilatrimonial Causes,^ and are the only authorized publication upon 
^ They have been revised (we underBtaud) by himself 
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these subjects. The contents^ as we have intimated, are twofold. 
Some pages refer to the Libitince quceshu acerhaSj the vexed ques- 
tions of testacy and intestacy. Other pages contain the equally 
complicated difficulties of which the mater sceva cupidinum is the 
cause, and in the latter the norel woes of a co-respondent will be 
found to illustrate the further Horatian observation, dqprendi 
mieerum est. 

This volume thus contains the accredited reports upon two most 
important sections of the law ; and they are the more vitally ne- 
cessary to the Bar and the practitioners, that in each section the 
public and the profession have commenced a new era. The last 
wills of our decaying years, and the delusive follies of our early 
and passionate days, are subjected to new laws, and are examined 
by new tests. We have entered a new world, where our old ex- 
periences will only puzzle, and cannot enlighten u& 

In both these respects, an immense impetus has been given to 
litigation. But we are not of those that feel either a morbid 
regret for a past state of things, or an unreasoning fear for the 
future ; still less are we surprised that such has been the result 
of the legislation of the last session of Parliament. As the old 
system of the Canon law stifled even wholesome litigation, the 
unthinking part of the public congratulated itself that there was 
no vice in married life, and no fraud in matters of suocession, 
because the cry of the injured never reached the outer publia 
This increase of litigation may therefore be nothing more than 
the uprising to the surfstce of the stream of what formerly rotted 
below, and more slowly but more eflectually poisoned the sur- 
rounding air. 

These reports are learned and condensed, and at the same time 
sufficiently full for the purposes of clearness and illustration. 
They are an admirable commentary upon the acts, and show how 
the learned Judge has addressed himself to the practical details, 
as well as to the great points, of his new jurisdictiona They will 
be indispensable to the profession. 

In the Probate Court, the improvements of the common form 
in its new development are given with care and exactness; and 
we have also several interesting decisions upon the more important 
topics of testamentary law. 
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In " Robins and Paxton v. Dolphin/' is an important judgment 
upon the vexed question of an English marriage succeeded by a 
Scotch divorcoy and followed by a French will, involving a ques- 
tion of domicile of great legal delicacy and moment 

Haddon v. Fladgate is a case, primes impressionism of deep 
interest at the present time. Here a will was made by a married 
woman, living separate^ under a verbal agreement, from her hus- 
band, and supporting herself by her own earnings. The Judge 
has held that the property acquired by the woman since her sepa- 
ration from her husband became her separate property, and that 
all the rights incident to separate property, amongst which is the 
right of bequeathing it, attached. 

The reports in Divorce are particularly rich in cases of all 
degi-ees of importance, and amongst them is the great case of 
Hope V. Hope, also primm impressionis. There it is for the first 
time determined, contrary to the doctrine of Canon law, that 
where a husband and wife are in pari delicto, neither can sustain 
a suit for the restitution of conjugal rights against the other. 
They are husband and wife in name only, and have no righto as 
against each other. The enunciation of this salutary principle 
by the learned Judge, and the arguments upon which it is founded, 
demonstrate, however, that the doctrine of compensatio criminis, 
which is retained in the new Court, is entirely false as a bar even 
to a claim for divorce, and should be abolished by law as soon as 
possible. 
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Art. IV.— lord JUSTICE KNIGHT BRUCE. 

IS it fitting and proper that, while a judge is yet alive and on 
the bench, his judicial qualities,' abilities, and performances, 
should be freely, though respectfully, discussed in print ? 

The answer to this question must depend greatly upon the 
character of the individual judge. In those rare instances where 
abilities falling short of the average calibre, or (a thing far more 
to be regretted) the absence of fitting judicial qualities, would 
compel unfavourable comments, silence becomes a duty. " Thou 
shalt not speak evil of the ruler of thy people," is a precept 
religiously to be observed in spirit towards those whose duty it 
is to dispense justice. The sphere of usefulness of a judge de- 
cidedly below par, already contracted by his own shortcomings, 
would be still further limited by a hostile or unfavourable review 
of his judicial performances. 

In such cases as these, the press, wisely shrinking from the 
dangerous office of censors, ought, we conceive, to leave the 
merits of the particular individual to be weighed and appreciated 
by the fitting tribunal; we mean, by the bar and the other mem- 
bers of the legal profession practising before him. 

In the remarks just made, we have stated the obligations to- 
ward silence most stjongly against ourselves. We have treated 
ourselves merely as an ordinary branch of the vast tree of the 
press. But such is not our true position in reference to the 
question put. There is, as above intimated, a fitting and neces- 
sary tribunal by which the judicial performances of the highest 
and most eminent judges are daily weighed and considered. In 
this country, in matters judicial, the question. Quia custodiet 
ipsos custodes ? is readily answered. The vast jury of the legal 
profession sits daily in judgment over the judges who hear and 
determine their clients' causes; and free discussion and liberal 
comment amongst the members of that jury are things that mtist 
be. 

In hoc statu, to use a favourite expression of the eminent 
judge of whom we are about to speak^ professional discussion 
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being a necessity, it might be doubted whether the same duty of 
reserve would exist in the case of a publication intended chiefly, 
if not entirely, for professional eyes. Certainly it would not exist 
to the same extent. 

But we are happily absolved from all necessity for going mi- 
nutely into the question touched upon. In attempting a sketch 
of the judicial qualities, abilities, and performances of Lord 
Justice Enight Bruce, there will be so much to hold up to esteem 
and admiration, so little comparatively to notice with regret, that, 
except in the eyes of those who would regard a judge as some- 
thing altogether too sacred for comment, our observations, so far 
as they may be entitled to weight, can be open to no objection as 
tending to depreciate the dignity either of the individual or of 
bis high offica 

To proceed, then, to our task. Adopting the order followed at 
the outset — we will treat, first, of "judicial qualities,'' using the 
words in the sense of " moral qualities " as distinguished from mere 
legal ability. Chief of such qualities we place "judicial honesty,'' 
meaning thereby real, practical, pervading anxiety to do right 
Despatch of business, good temper, consideration for the suitors, 
courtesy to the bar, are as nothing without this. 

Amongst ingenious stories invented in illustration of judicial 
idiosyncrasy, we have that of the profound but dilatory lawyer, 
who, lamenting over his sins of delay, consoled himself with the 
reflection, " that he had never given A's property to B," and we 
respect him. We have also the story of the kind-hearted but 
too easy judge, who is represented to us as saying, " That it mat- 
tered not which way he decided, since if A didn't get the property 
B would," and we regret that such a saying could have been in- 
vented of any judge. 

Steady honesty of purpose is the first thing, and yet how diffi- 
cult to make this the pervading motive ? The wearisome argument 
of one counsel, the bad judgment of another, who, running an 
intellectual tilt with the judge, makes him almost counsel for the 
opposite party, the indignation or disapprobation excited in the 
judge's mind by some appearance of unfair advantage taken by 
one side or the other ; the inclination to struggle against strict 
law, when there exists ^ strong suspicion, or perhaps a moral 
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oonviction that strict law may or will work injustice — all these 
are difficulties of no mean order, and temptations of no small 
strength to swerve from the strict path. 

Welly we believe Lord Justice Knight Bruce possesses and puts 
in practice, in no common degree, this honesty of purpose. Cer- 
tainly his trials are greater than those of judges <^ meaner ability. 
A case is barely launched, when, with a rapidity and acuteness 
whidi must be witnessed to be understood, the leading counsel 
on both sides are plied with vigorous questions, the object of 
which 18 to diminate, if possible, mere rubbish (quisquiliotis 
matter, perhaps our L(Md Justice would say), €Uid get at the 
real points in dispute. In the coarse of this process, the acute- 
ness of the questioner often leads him to form an opinion (pos- 
sibly a correct one) concerning, not merely the points for 
adjudication, but the hidden springs and motives of the litigation. 
Should this view behind the scenes be unfavourable to either 
party, the judge has to struggle against allowing himself to be 
imduly swayed by it Thus, his vecy deamess of vision becomes 
a snare and a trial to him. 

Upon subordinate judicial qualities we shall not dwell. 
Truth forbids our denying the existence of occasional irritability^ 
the combined effect, as we conceive, of constitutional temperament 
and of quickness of thought chafing at sluggish understandings. 
But let us mention an incident which is probably in the recollec- 
tion of naany of our readers. In May 1850, Yice-Chancellor 
Wigram became, through infirmity of eyesight, unable to sit, and 
in the month following the yice-Chancellor of England fell ill. 
From that time, until the rising of the court for the long vaca-- 
tion, Yice-Ohancellor Knight Bruce transacted single-handed the 
whole business of the three Vice-Chancellors' Courts. 

During this interval, when slower intellects must have sunk 
beneath the labour, or at least have betrayed the irritation due to 
an overwrought frame, Vice-Chancellor Knight Bruce rose to the 
emergency, and at the last sitting of the court before the long 
vacation, he was addressed by the then Attorney-General in words 
to the truth of which our own memory bears willing testimony. 
They were as follows : — 

" Before the court rises for the vacation^ I am desirous of sayingi 
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on behalf of the Bar, a few words. It is now for several weeks 
that the whde business of the Court of Chancery, distributed 
among the three Yice-Ohanoellors, has been borne by your honour 
alone. That business, at all times very heavy at this season, has 
been this year greatly increased by the numerous applications 
which have arisen under a new practice introduced into the court. 
I am requested by the Bar to testify our respectful admiration at 
the knowledge and ability with which this mass of business has 
been disposed of, and to exprees our gratitude for the unvarying 
and unwearied attention with which your honour has listened, 
even to the youngest among us. I need not add how gratifying 
it is to me to be made the organ of this communication.^' 

And here, whilst treating of moral qualities and peculiarities, we 
would advert to the opinion of Lord Justice Knight Bruce, with 
reference to the principle which ought to govern a court of appeal 
whilereviewing the decisionof the courtof original jurisdiction ; viz., 
that " to dovht, to entertain grave and solid doubt, is to affirm" 
The views of the Lord Justice on this point will be more fully 
referred to presently. We allude to them here, because we con* 
oeive that, whether correct or erroneous, they involve (perhaps 
partly proceed from) a feeling of kindness and courtesy towards 
inferior judges, which must ever command our esteem. This 
feeling is appar^at in almost every reversal in which the Lord 
Justice has part Whether the judgment appealed from be that of 
a Yice-Chancellor, or of a Commissioner in Bankruptcy, no oppor* 
tunity is lost of adverting to circumstances of difference warrant- 
ing a different view. Thus, to take a single specimen, '* This case 
was so slightly argued, and so little authority was referred to before 
the Vice-Chancellor, that I hardly consider myself as differing from 

Passing now from moral to the intellectual qualifications — ^we 
shall, under the head of abiUtieSi say but little. Our own estimate 
of the intellectual power of the Lord Justice will indeed have 
already appeared from our previous remarks. In acuteness 
and rapidity of apprehension, we seek vainly for a rival. Of 
that general reading and information which enable the judge at 

» Croly V, Weld, 3 De Gex, Macn. and Gord., 996. 
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once to appreciate the specialities of the particular case, there is 
good store. The deficiency, if any, lies, if we may presume to 
hazard an opinion, in the department of natural science; but we 
say this doubtingly. In those departments of learning, which, 
together with the law itself, make up the vast branch of '^ moral 
science,'' the most extensive knowledge is shewn. Nothing seems 
indeed to be wanting in this respect. Ethics, history, and the 
knowledge of language are at once brought to bear, and 
the technicalities of our equity system (itself a mitigation of 
the technicalities of the common law) are, except where authori- 
tative decisions impose too strong a fetter, tried and tested by 
comparison with the doctrines of the civil law, and subordinated 
to the principles of general jurisprudence. 

But we feel that we have unconsciously strayed into the third 
division of our subject ; viz., the judicial performances of the 
Lord Justice. It is indeed difficult to consider the cause 
without the efifect — the master-mind without its masterly de- 
cisions ; and we proceed, therefore, at once to speak with all 
frankness of the judicial performances of this eminent personage, 
though with a full consciousness of the danger of error, when 
criticising the operations of an admittedly superior intellect 

Within our own sphere of observation, what has chiefly struck 
us has been the keen, accurate appreciation of the facts of the 
actual case in hand, without regard to the trammels of previous 
decisiona Not that the previous authorities are unheeded, but, 
as fast as they are cited, they are submitted to the most searching 
analysis, the facts involved are distinguished from those of the 
case under consideration, and the latter are again appealed to. 
All this is during the argument When the judgment itself 
comes, we find the analytical power of the judge almost tor- 
turing its possessor, by the suggestion of possible difficulties, 
which a slight variation in the facts might have corrected. Not 
unfrequently the judgment runs thus — " How this case would 
have stood if, &c., &a, I need not say, for I consider it must be 
assumed that, &c., &a Again, how this case would have stood 
if, &c., &c., I need not say, for in my opinion the fair inference 
from the facts before me is, &c., &c. Upon the particular facts 
before me^ and without in the least impeaching the authority of 
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the decisions in Jonea v. ThompaoUy Smith v. Johnson, and 
Jackson v. Robinson, I am of opinion that, &a, &c." 

The advantages and disadvantages of this mode of judicial 
handling are obvious. Of the former, the chiefest is the un- 
deniable result, that justice is done in the particular case. 
Amongst the latter, the absence of a proper exposition and deve- 
lopment of judicial principles is at once noticeable. The judge 
has, we conceive, a twofold duty to perform : to decide the case 
before him, and to lay down principles for the future guidance 
and assistance of others who may at a later date experience diffi- 
culties similar to those which the judge himself is grappling with. 
The first of these duties, which it must be admitted constitutes 
the " weightier matter of the la/w" is admirably performed by 
Lord Justice Knight Bruce. As regards the latter, candour com- 
pels us to admit that his performance falls short of his capacity. 
Of his ability to accomplish what other judges with less power- 
ful minds have done so admirably, no one who has sat in his 
presence, and observed his thorough acquaintance with the prin- 
ciples of our Equity decisions, can entertain a doubt. Indeed, 
this judge, so cautious in his final judgment — so sparing when 
delivering that final judgment in the enunciation and elucidation 
of general principles, frequently, in the course of the argument, 
lays down, as constituting elementary and well-ascertained doc- 
trines of equity, propositions with which many of his legal 
hearers are far from familiar. In fact, the legal student, while 
frequently missing, in the judgments of Lord Justice Knight 
Bruce, those instructive developments of equity doctrines which 
gave to Vice-Chancellor Wigram's decisions, as reported by Mr. 
Hare, so deserved a reputation, might yet, while listening to the 
progress of a cause before the former eminent person, glean from 
bold dicta, and sweeping general questions addressed to counsel, 
a knowledge upon many points of equity, which he would in 
vain seek for elsewhere. Indeed, we are by no means sure that 
the marked absence which characterises the judgments we are 
criticising, of any distinct reference to general principles, is not 
due, in some degree, to the reluctance of a highly trained mind 
to enunciate in terms that which it assumes as elementary. 

We must not, however, be understoood as intimating that the 

TOL. V. NO. X. S 
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judgments of the Lord Justice do not often contain much that is 
valuable in principle. For instance, we know no judge who has 
more ably laid down the trae principles on which the authorita- 
tive decisions of former judges should be weighed and considered. 
Thus, in the great case of Boyse v. Rosshorough (where the ques- 
tion, as most of our readers will recollect, was, whether a mere 
legal devisee in undisturbed possession could file a bill against the 
heir-at-law, for the purpose of having the will established, though 
no trusts were declared by the will), Lord J. Knight Bruce, in 
reference to the argument, that in all the old decisions there was 
some trust or special circumstance accounting for the exercise of 
jurisdiction by the courts expressed himself thus : — 

Let ]t bft agsmned, though I do not represent myaelf as persuaded, that 
no instaQce of the exereise of thejariadiction in question upon & simple de- 
vise in fee of a freehold eetatef without charge or t^ust of any kind^ cau 
he found. Still I say, horrowiug from Lord Eldon^a judgment in Bax 
V, Whitbreadj that I will not confine myself to the inquiry, whether a case 
precisely the same has ever ocearred, or take, ** as ray rule of aeting, th-it 
cii'cumatance instead of the principle decided by former cases/* Why am 
I, without necesaity and without reason, to treat the example as limiting 
the rule ? It has been properly conceded, that the series of direct deci- 
siona establishing will a in this court, at least those previous to 1841, cannot 
be set at nought, but bind as far as they extend . If so, they must be con- 
sideied not as having created (which they could not), but as having obeyed 
law, that is to say^ unwritten law. Upon queationa, however, of unwritten 
law, the force of authorities and precedents la not confined to cases of 
which all the circumstances, however accidental, agree with theirs, to in- 
stances as like as Apis Api ; but where a positive law forbidding the ex- 
tension is not ahown, extends to tho£>e which, differing in some particulars, 
differ in no esaential circumstance, or cannot in legal reason or legal prin* 
ciple he substantially distinguished. We should otherwise indeed he in a 
dark and strange state. Lord Coke and a celebrated Frenchman of the 
same age say^ one, ** Nullum simile quatuor pedibus currit ;'* the other, 
'' Tout exemple cloche," and cases are continually governed in our court;* 
by authorities, not, according to our vemacuhir phrase, upon all fours with 
them. In the language of a distinguished juriat, " Quid enim notim ei c&r- 
ti-us qndm e:cempla n^m reUringere r^ida^mf^^ and again^ " ex^mpla 7um re- 
stnnffuni re^ulam sed loquuntwr de casibu^ crebrioribun*^ It seema to me 
that to accede to tlie defendant's view of the precedents, would be un- 
necessarily to cripple the power of usefully administering justice ; would 
be practically inconvenient and theoretics Uj wrong j would be to confound 
i ssantials and accLdentala \ would in eiect be doing what Lord Efdon, in 
J}€^ V, Whitbreadj bo manifestly dtaapprovea when he aaya, *^ I think it 
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better to declare that the court will not abide by these decisions^ than to 
overrole them in effect, professing to abide by them." So I venture to say 
here, with respect to those almost innumerable cases upon the establish- 
ment of wills, abounding in our records, of which no man disputes the 
soundness.^ 

On the other hand, in a later case, we fiad the following 
observations :* — 

It can seldom be right, I agree, to consider the extent of a rule as 
being only that of the examples of it; but there must probably be surer and 
more dangerous error in stretching a rule beyond the reason for it That 
is what the plainti£^ I think, seeks to do here in opposition to the maxim, 
as sound as it is familiar, which says, ''Nulla juris ratio, aut eequitatis 
benignitas, patitur ut quas salnbriter pro utilitate hominum introducuntur 
ea noB duriore interpretatione contra ipsorum commodnm producamus ad 
severitatem." 

We know of no reported judgments affording better general 
guides as to the spirit in which the old precedents are to be 
approached, than those contained in our last two extracts. 

The next leading peculiarity in the judicial performances of the 
Lord Justice is due to the views entertained by him, and before 
alluded to, with reference to the *' ratio decidendi " in regard to 
equity rehearings. They involve a point of some interest, and by 
no means clearly settled, and upon which we shall say a few words. 

In the Court of Ohancery, when a decree has been made by a 
judge, and either party is dissatisfied with that decree, the appeal 
assumes the form of a petition to the Lord Ohancellor, praying 
that the cause may be reheard. The appeal is in theory not the 
removal of the cause from a subordinate court to a higher (as in 
the case of, say, a writ of error from one of the Common Law 
Courts to the Court of Exchequer Chamber), but a rehearing of 
the same cause in the same court, by a judge of higher judicial 
authority. In fact, until the decree is actually enrolled, there is 
no limit to the power of the court to rehear, except that imposed 
by the judicial status of the judge before whom a rehearing is 
sought Thus the Master of the Bolls or the three Yioe-Chan- 
cell(»ii may rehear their own decrees, but not those of each other. 
The Lord Chancellor, on the other hand, has power to rehear not 

1 Boyse v. Bossborongh, 3 De Qex, M., and G., 846. 
> Micklethwait v. Micklethwait, 1 Do Qex & Jones, 521. 
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only the deorees of the four inferior judges, but also those of any 
previous Chancellor.^ 

Such being the correct technical view, the result has been that 
some Lord Chancellors, when rehearing the judgments of judges 
of inferior status, have treated themselves as in the same position 
as if the matter were originally before them. Lord Cottenham, 
for instance, appears to have been strongly of this opinion. Thus, 
we find him in one case almost apologising for attributing weight 
to the previous judgment of the then Vice-Chancellorof England. 
The following were the words used by him : — 

All this would not be of weight if the question was entirely firee from 
doubt. But I find that the Vice-Chancellor has expressed a very decided 
opinion that the company has no such right ; and, alth<Mgh it wovld he my 
dtUy {if I were hound to decide on the propriety of the opinion so expressed 
hy the Vice-chancellor) to decide that point without reference to the opinion 
of that learned judge, when I am weighing, not the question of law at all, 
but the expediency of postponing the period of decision until the opinion 
of a court of law is obtained in November, I caunot help thinking that I 
am justified in allowing the opinion of the Vice-Chancellor to have so much 
weight as to induce me to think that there is a reasonable probability, at 
least, that the court of law may be of opinion that the company has no 
such right as they claim. ' 

Again, in those cases where the judgment to be reviewed has 
been tliat of a master, and the reviewing judge one of the supe- 
rior judges of the court, the disinclination to attribute any weight 
to the decision of the inferior official has been still more strongly 
marked. Lord Langdale, we believe, on one occasion took coun- 
sel to task very vigorously for intimatiug that the case was at 
least doubtful, and that the circumstance that he held the Mas- 
ter's decision, was entitled to consideration. 

Now, we believe that the Lord Justice, ever since he first mounted 
the bench, has consistently contended for a contrary view. He 
has frequently been heard, while Vice-Chancellor, to attribute 

* We must not be understood to intimate that the suitor's right to a 
rehearing is co-extensive with the power of the court to rehear. On the con- 
trary, the practice is clearly settled that there can be no second rehearing 
before the judge of appeal, without leave obtained upon a special 
application. 

^ Brocklebank v. Whitehaven Junction Bailway Company ; 15 Simons, 
638. The italics are our own. 
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considerable weight to the Master's decisions brought before him 
for review. In his capacity of Lord Justice, we find him recently 
thus expressing himself on the subject with reference to an appeal 
before him : — 

The suit is, however, before us under other conditious ; for though, 
in a sense, we are rehearing it, yet in a sense, and according to ordinary 
acceptation, this is an appeal ; and the pleadings and evidence here heing 
merely those which were before the Master of the Rolls, we must so view 
the matter. But it is, I apprehend, generally understood to be the duty 
of an appellate judge to leave undisturbed a decision where he is not 
thoroughly persuaded that there has been error. It is, I believe, in 
appeals, as much a rule or maxim of the English Court of Chancery, as it 
was of the civil law, that to doubt — ^to entertain grave and solid doubt — is 
to affirm, because to reverse is to disturb an existing state of things. 
Certainly, it has not been uncommon for judges, when reversing, to avow 
that they have hesitated, and to express distrust ; nor, considering that 
sometimes, or perhaps often, the judge appealed from is a man not less 
likely to be accurate than the judge appealed to, and how often reversals 
and affirmances are alike reversed, does it appear to me that this can justly 
be blamed. But still, in whatever form, and with whatsoever sincerity, 
terms of deference and diffidence may be used, a reversal can scarcely 
proceed from a judge fit for his office, without a conviction, in his own 
mind, that he is right. ^ 

Now, in our opinion, the Lord Justice has throughout been 
right. He has regarded the substance, and disdained the techni- 
cality. Nay, it may be doubted whether sitting, as he now 
does, under an act which gives him the style of **Lord Justice 
of the Court of Appeal in Chancery^'' the Lord Justice is not 
right technically, as well as in substance. 

Be this as it may, this peculiar view of the Lord Justice, that 
to doubt, to entertain grave and solid doubt, is to ajffirm, will be 
found communicating a peculiar tinge to his judgments, and to 
his legal treatment of the cases brought before him. 

Passing from these peculiarities of legal treatment, we shall 
now call attention to certain peculiarities of style and manner by 

^ Attorney-General v. Corporation of Beverley ; 6 De Gex, M., & G., 263. 
The ultimate fate of this suit forms an instructive commentary on the 
observations of the Lord Justice. The decision of the Court of Appeal, 
affirming that of the Master of the Bolls, was subsequently reversed in the 
House of Lords by Lord Cran worth (then Lord Chancellor), Lord 
Brougliam, and Lord Wensleydale. 
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which the Lord Justice is perhaps best known to his more super- 
ficial hearers, combining, as the Lord Justice does, the most 
intense hatred for whatever is low, mean, or unjust, a strong sense 
of the humorous, and powers of sarcasm and ridicule which have 
rarely been equalled ; his judgments furnish some of the most 
remarkable, instances of prose satire to be found in our language. 
That this gifted personage has occasionally exceeded the bounds 
which perhaps he woidd in his cooler moments himself prescribe 
to a judge, we cannot doubt ; indeed he is reported to have said 
on one occasion, in reference it was supposed to his brilliant 
satire, as transferred to the public prints^ ^' I see occasionally 
things ascribed to me which read like fairy tales " nor can it 
be denied that even in his considered judgments he has occa- 
sionally gone beyond the province of the judga 

But we cannot bring ourselves to. regard these excesses very 
strictly. The great Soman satirist, looking at the debased, nay, 
rotten state of the society surrounding him, and feeling within 
him the full power of lashing it, said, *' Difficile est satiram non 
scribere,'^ and so he wrote. So when the low and sordid motions, 
the petty jealousies, and interested schemes of litigants, are forcibly 
thrust under the notice of a judge such as we have described, 
abstinence can be hardly hoped for. Take for instance the judg- 
ment in Barrow v. Barrow} It contains passages which most 
persons would feel to have transgressed the true limits, and yet 
how few, after writing these passages, would have had the reso- 
lution to suppress them. 

We will let the judgment speak for itself It is at once one 
of the most brilliant, and, at the same time, we must own here and 
there, one of the least defensible that we could quote : — 

These, and two other suits, are the fruit of an alliance between a soli- 
citor and widow, who, for the first sixty days of their married life — ^namely, 
from the 30th of July, to the 28th of September, 1850, — ^lived as well as 
quarrelled together ; but at the end of that period parted, exchanging 
a state of conflict, which though continual, was merely domestic, for the 
more conspicuous, more disciplined, and more effectual warfJEire o{Lincoln''s 
Inn and Doctors^ Commons. 

They are now here claiming one against the other — he, by force of the 
marriage ; she, notwithstanding the marriage, her life interest on the divi- 
dend of a sum of £10,000 £3 per cent, consolidated annuities, which sum, 

' 5 De Gex, M., & G., 782. 
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produoing of course £300 a year, was settled upon her for life, with a 
power of testamentary appointment 07er the capital, by a settlement made 
ou her former marriage with Mr. C. in 1839, and another deed of that 
year. 

The courtship between Mr. R and Mrs. C. began not much, if at all, 
earlier than the year of their marriage ; as to which his depositions con- 
tain a passage that in point of accuracy may be questionable, but in point 
of gallantry can scarcely be so ; ' namely, " I did not begin to court her, 
bat she began to court me," And he thus (perhaps with equal gallantry) 
speaks as a witness of their ages, ''I was twenty-nine years old when I 
married her, and when I married her she acknowledged to be forty-five 
years old, biU I believe she was more." Certainly in 1850 she had achieved 
more than two-and-thirty years, but was without a family, and was en- 
joying a net income under £800, but not under ;£600, if under £700, per 
annum, of which her equitable interest in the £10,000 consoU formed a 
part. She had, I believe, become a widow in 1847. Her present husband 
and opponent, when he accepted or was accepted by her, was a practising 
solicitor, possessing, ss it seems, little if any private fortune, but a bache- 
lor ; yet, though a bachelor, versed somewhat in the ways of women, as 
having at least eight living children by three living mothers, a combination 
of circumstances which, known to Mrs. C. when she resolved to marry, 
was not viewed by her as unrecommendatory of the proposed connection. 

Seldom, on the whole, can a couple before marriage have laboured so 
diligently to secure an unpeaceable life ; while, after it, we find them fresh 
from church handselling the wedding-day by a testamentary controversy. 
For, imder the marriage settlement of the evening previous, as well as 
the deeds of 1839, she had power of appointment by will; and a will 
in exercise of them having been prepared for her over-night by the bride- 
groom, the nuptial festivities are terminated by this remembrancer of 
death, which they retire with a clergyman to consider in private ; wlien 
the paper or part of it being read, she observes that it bestows on her 
consort a very substantial legacy, namely, £5000. To this, as diminishing 
materially a provision made by it in favour of the eight children of the 
ladies of the latter (for whom, with no common generosity, she had cer- 
tainly intended to provide), a debate follows, which after proceeding some 
way was adjourned, and the bridegroom and still intestate bride drive 
from Davies Street (where the breakfast was had) to his own house in 
one of the eastern squares. There a warm interchange of sentiments 
ensues, which they both call an altercation — she in stronger terms than be 

< It miut not be supposed from this the fair sex are allowed complete immanity 
from the polished irony of the learned jadge. On one occasion he said, speaking of 
a litigant, '^ Now, although a woman, it was possible she might change her mind." 
And on another, when the capacity of an infant to commit fraud was under discussion, 
*^ I should like to see the man bold enough to affirm that a young lady of seventeen is 
not dolt captue.'" For the former passage see 2 De 6ex and Smale, 585. The latter 
obserration we give from memory. 
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uses— the subject being the £5000 legacy. But the lady after a time 
stops the argument by acquiescing, and accordingly signs, publishes, and 
dechu-es the instrument testamentaiily. Two servants attest as witnesses ; 
and this inauguration accomplished, the bridegroom and his testatrix set 
out for France and Italy on a honeymoon tour, not altogether an halcyon 
one, but proving, in truth, an untoward expedition, in which not they 
alone, but their companion the will, also suffers. For in an affiiir at Pisa, 
where for some time their quarters were, the la'ly appears to have torn 
it piecemeal, animo (as lawyers say) cancdlandi. The husband seems 
to have collected the bits, which are produced here from his custody, but 
in a state of conglutination and cohesion absolutely disavowed by her, 
and necessarily, I apprehend, to be ascribed to him. 

Let it not, however, be supposed that in these remarkable 
judgments the judge is merged in the satirist. The setting is 
sometimes too rich almost for the brilliant, but the real gem is 
there. Neither be it thought that Democritus holds undisputed 
sway. Who can read the following without tracing the heartfelt 
regret of the speaker at witnessing a rupture between old friendsJ 
One is perhaps the less prepared for such a shew of feeling, because 
men in later life, whether on the bench or in the cottage, are 
commonly little touched at heart with the concerns of those who 
move in an entirely different sphere : — 

Mr. Danks, the appellant, a timber merchant at Great Bridge in 
Staffordshire, had been after, or in and after the year 1849, employed by 
his near neighbour and familiar acquaintance of many years, Mr. Farley, 
the respondent, a publican, and plumber and glazier, to do work, and 
supply matei-ials or goods for him. For this Mr. Danks had sent in his 
bill, amounting to something between £96 and £97. Mr. Farley con- 
sidered, or professed to consider, the bill too high, and disputed part of it, 
contending that the amount claimed should be reduced to the sum of £85, 
lis. lOd.; so, and upon no greater mattei>-upon a matter that, if they 
had not good sense enough to settle it for themselves, some respectable 
neighbour would probably, upon application, have adjusted for them in an 
hour — began (as I collect) the career of cost, and heat, and hatred, of re- 
proach, scandal, and misery in which they are now engaged, of which 
neither this day, nor this year, nor perhaps another, will I fear see the 
end, and which seems well to exemplify an old English saying, that the 
mother of mischief is no bigger than a midgets wing. 

But perhaps the most remarkable of the judgments of the 
Lord Justice, as illustrative of his particular manner, was that in 
the Agapemone Case.* There, a Mr. Thomas, a member of the 

' Thomas v. Roberts, 3 De. Gex and Smale, 758. 
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singular quasi-religious establishment called the " Agapemone/^ 
came to the Court, of which the Lord Justice, then Vice-Chan- 
cellor, was judge; claiming as against his wife, Mrs. Thomas, the 
custody of their child, an infant of tender years. In a most 
elaborate judgment, in which all the relevant facts were stated 
with the greatest detail; the then Vice- Chancellor thus over- 
whelmed with ridicule the establishment of which Mr. Thomas 
was an habitual inmate, and which, through his wife's aversion 
for it, had been the real cause of the conjugal differences. 

To what home, however, in such an event — to wha,t abode, is he to take 
the child ? To none suggested, except the somewhat mysterious establish- 
ment so often mentioned during the argument and in the affidavits, of 
which it seems necessary to say a few words. 

It appears that " the Servant of the Lord,'* with or without the aid of 
others, has founded or formed a kind of ccsnobitical establishment, which, 
though placed not on the Euripus, but on the Brie^tol Channel, he has 
denominated Agapemone, a name no doubt adopted in order to make the 
people of Somersetshire understand or guess its object; which^ however un- 
luckily, I fear that few either there or elsewhere in any very clear manner 
do. ^' The Servant of the Lord," as may be supposed, presides and governs, 
but not perhaps strictly as an archimandrite or abbot, for the establish- 
ment scarcely seems to be a convent, either in connection with the Greek 
Church or otherwise. 

Its inmates, who are not few, and are of each sex, can hardly be nuns and 
friars ; for some, though not all of them, are married couples, and the men and 
women are not separated. They, however, call themselves and address each 
other as brothers and sisters ; there appears to be something, whether really 
as well as professedly, or professedly »lone, in the nature or design of the 
institution, which perhaps anight render it fit to be described as a spiritual 
boarding-house : though to what kind of religion, if any, the inmates 
belong, does not I thin]^ appear. I believe that they do not attend any 
place of worship in or out of this establishmeut They sing hymns, I think, 
addressed to the Supreme Being ; but, as I collect, they do not, in the sense 
of supplication or entreaty. to God, pray at all. The Agapemouians appear 
to set a high value on bodily exercise of a cheerful and amusing kind. 
Their table, according to the description which Mr. Thomas gave me of 
it, must be unexceptionable. It does not appear whether the Agapemouians 
hunt, but they seem distinguished both as cavaliers and charioteers. They 
play, moreover, frequently or occasionally, at lively and energetic games, 
such as hockey, ladies and all ; so that their life may be considered less 
ascetic than frolicsome « The particulars, however, of the Agapemouians* 
esoteric existence, being not opei; to general observation, are little, if at 
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all, known beyond their own bonndarj. But to works of usefoiness or 
charitj without, thej do not seem, so £ir as I can collect, addicted. 

Then passing from a half playfully sarcastic tone — ^to one at 
first serious and then indignant (and no one who heard the judg- 
ment delivered will readily have forgotten the impression pro- 
duced by the transition), his Honour continued thus — 

Now this is the establishment in which Mr. Thomas has for a con- 
siderable time been, and is, one of the dwellers ; he has, I apprehend, no 
other home, and thither accordingly I suppose that he would take his son. 
But God forbid that I should be accessory to condemuing any child to 
such a state of probable debasement ; as lief would I have on my conscience 
the consigning of this boy to a camp of gipsies ! 

Of course we are fully conscious that, in the opinion of a large 
proportion of the legal profession, those departures from the 
ordinary judicial gravity are blameable. The judge, in their 
opinion, ought to sit unmoved, in appearance at leasts and un- 
ravel calmly the tangled web presented to him by meanness, bad 
faith, or cunning. Should he seem indignant, then it is said that 
he lays himself open to suspicion of having, through zeal for that 
justice which stands higher than either equity or law, gone astray 
from the paths of law and equity. Should he wield the scourge 
of ridicule, then it is suggested the dignity of the bench may 
suffer in his hands. 

There is, no doubt, considerable force in these arguments, 
though we are by no means prepared to admit that it can never 
be the duty of a judge to " abash bold vice,'' or " laugh proud 
folly down." To recall, however, an old observation : There is 
little merit in a sceptic abstaining from persecution. We might 
respect more the judge who, with equal indignation at heart, 
should moderate that indignation to a greater extent ; but we 
should respect far less the judge who felt no indignation at all. 
As regards the persons punished, we confess ourselves free from 
all pity ; they may be safely said to have almost invariably re- 
ceived their desert. 

But passing from this debateable ground, we may refer, with 
unqualified pleasure, to the exquisite humour which has here 
and there disinterred, for the combined purpose of instruction and 
amusement, such dainty bits as the following : ^ — 

^ The passage is extracted from the elaborate judgment in Stikeman v. 
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A case, also, in which an infant waA plaintiff, may be mentioned, as 
tending much in the same direction ; the plaintiff haying recovered, though 
her conduct, if not fraudulent, was very near it, or like it. In 3 Keb. 369, 
it is thus mentioned — ^ In trespass by infant, by guardian, the defendant 
pleads that the plaintiff was above sixteen years old, and agreed for 6d. in 
hand that the defendant have licence to take two ounces of her hair, to 
which the plaintiff demurred, KnAjper c^riam^ it is no plea ; for the infant 
cannot licence, though she may agree with the barber to be trimmed ; and 
judgment for the plaintiff." The same case in Bacon's Abridg. is thus — 
'* In trespass quare^ vi et armis, insultum fecit et totum crinem capitis ipsitu 
Annas abscidity the defendant as to all the trespass, prceter tonsttram crinisy 
pleads not guilty ; and as to that, pleads that the plaintiff was of the age 
of sixteen years, and for a certain sxun of money licevUiomt the defendant 
diioa uncias crinis dictce Anrue det(mdere et abscindere ; and upon the de- 
murrer to this plea, the court held that the contract was absolutely void, 
and consequently the tonsure unlawful, and gave judgment accordingly 
for the plaintiff*' 

Finally, let us offer in parting our tribute of thanks on one im- 
portant point. 

It occasionally happens that our judges, when unravelling some 
transaction on the ground of equitable fraud, some dealing be- 
tween Tr%k8tee and Cestuique Trust, Solicitor and Client, 
Guardian and Ward, have expressed themselves in terms cal- 
culated to convey the impression that courts of equity enforce a 
higher code of morality, in regard to these relations, than that 
which might &irly be supposed to regulate the actions of honour- 
able men.^ We beg to enter our protest against such doctrine, 
the enunciation of which we believe to be often due to a reluc- 
tance on the part of our judges to bear too harshly on the frailty 
of mankind We doubt extremely whether the parties whose 
dealings are attacked in cases of this class, are commonly men 

Dawson, 1 De Gex and Smale, 111, of the Lord Justice when Yice-Chan- 
cellor, dedding that a man cannot be charged in equity on a contract made 
during his minority, on the ground that, without any &lse assertion by the 
infant, the other party believed he was not a minor. 

^ We allude to such expressions as the following : — ^^ That, possibly, the 
defendant may have conceived that he was not doing any thing morally 
wrong ; but that, whatever the true moral character of the transaction, it 
is one which, in the eye of a court of equity, amounts to fraud." Of course, 
the &cts may justify such expressions ; but there is, we fear, an amiable, 
though mischievous, tendency to indulge in them. 
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possessing that high sense of what is right and proper, which we 
ought all to cherisL We believe that our equity courts enforce 
a code of morality and honour far lower than that which ought 
to be the standard with high-minded and honourable men ; and 
that much harm may be done by tolerating the contrary notion. 

Accordingly, we rejoice to find, in a late judgment of the Lord 
Justice, setting aside the purchase by an assignee in bankruptcy 
of the interest of a creditor under the bankruptcy, the following 
passage : — His lordship, after reading a letter of the assignee, 
stating his ignorance of the law (i. &., of the rule in equity pro- 
hibiting such a purchase), continued thus : " Some people may 
think this alleged ignorance of the law a palliation. Men may, 
however, be honest without being lawyers ; and there are doings 
from which instinct without learning may make them recoil" 

We thank the Lord Justice for thus reminding us that true 
honourable feeling must ever furnish a rule of conduct higher 
than those enforced by any human tribunal. We trust he may 
long be spared to assert from the Bench the too often forgotten 
truth, that our rules of equity (high-flown as they may appear to 
some) are after all but a feeble and imperfect expression of the 
principles of morality and honour. 



Art. v.— recollections OF THE MUNSTER BAR 

From the Note-book of a Member of the Circuit 

Mb. Brebeton, Q. C Mr Sergeant Deasy, Q. C. 
Mr. Kane, Q. C. Sir Colman M. O'Loghlen, Q. C. 

Mr. Butt, Q. C. Right Hon. J. D. Fitzgerald, Q. C. 

MR. BftERETON, Q. C. 

RESUMING my recollections of those gifted individuals whose 
society I had the pleasure of enjoying on the Munster 
Circuit, I find some names that deserve a place in the pages of 
the Law Magazine. William Westropp Brereton, or, as he was 
popularly called, " Billy Brereton," enjoyed a fair share of assize 
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business. He had coDsiderable legal knowledge, and used it 
judiciously ; was well acquainted with the law of evidence, and 
technicalities of pleading ; so he was a useful junior. He also 
was a safe man in criminal business ; and though he never ven- 
tured on abstract reasoning, or sought to establish novel doctrines 
by proving them consistent with legal principles, he showed him- 
self familiar with the facts of his cases ; had his briefs carefully 
noted, and possessed a fluent, if not an eloquent, delivery. 
Another recommendation was his great knowledge of the 
character and habits of his countrymen, especially the class 
usually giving evidence. He also had a keen insight into the 
taste of juries, and was familiar with the judges, and on extremely 
intimate terms with most of his brethren of the bar, so much so 
as usually to call them by their Christian names. 

Mr. Brereton was called to the Bar, Trinity Term, 1836, and 
selected the Munster Circuit He had a good connection, prin- 
cipally in Clare and Limerick ; and, I believe, at one time con- 
templated starting for the representation of the borough of 
Ennis. He was called to the Inner Bar, as Queen's Counsel, in 
1852, and during this present year, 1858, on the resignation of 
Mr. William M'Dermott, Assistant Barrister for the County of 
Kerry, he received the appointment to the vacant chairmanship, 
a judicial office for which his ready professional learning — his 
business habits — his acquaintance with the character of the suitors 
frequenting the civil bill courts-— and his obliging disposition, 
which has rendered him extremely popular with men of all de- 
nominations, render him peculiarly suited. 



DANIEL RYAN KANE, Q. C. 

Among the members of the Circuit who contributed most to 
the jocularity of the Bar mess is a respected native of Limerick, 
greatly esteemed by every member of the Circuit, Daniel Ryan 
Kane. It is impossible to come within the influence of his joy- 
inspiring presence — to look upon his ever-smiling Irish face, so 
well suited to his robust frame, and feel discontented or depressed. 
Good-humour sparkles in his merry eye, or laughs from his 
honest heart, and the bystanders catch the infection. We ever 
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hailed his presence amongst ua as a treat ; for his jests were abun- 
dant, and his store of anecdotes exhaustlesa Let me give a proof 
of the readiness of his wit One day Mr. Kane was sitting in 
Courts when an action against an Insurance Company, on a dis- 
puted policy, was at hearing ; a young barrister, lately called, 
whose father was a physician, and one of the witnesses in 
the case, held a brie^ which he flourished in a very conspicuous 
manner. 

^ Who is he ?'' asked one <tf the bar of Mr. Kane. '' Is he re- 
tained as special oounsel V* 

^I rather think,"" replied Mr. Kane, "he is counsel by pre- 
scription r 

Mr. Kane was called to the Bar in 1825, and made Queen's 
Counsel in 1847. Shortly after being called, he was appointed a 
Commissioner of Bankrupts, before the system was placed upon 
its present improved footing, which gives the public the important 
services of that able and excellent lawyer, Judge Macan, who, 
with the Hon. Judge Plunket, presides over the Court of 
Bankruptcy and Insolvency in Ireland. For many years Mr. 
Kane has filled the office of Assistant Barrister for the County of 
Leitrim, where his abilities as a judge, and his intimate know- 
ledge of the people, together mth the perpetual flow of good- 
humour, which nothing can ruffle or check, make him respecteJ 
as a judge, and beloved as a friend. He is an excellent lawyer, 
and worthy member of the Munster Bar. 

ISAAC BUTT, Q. C, IL P. 

Mr. Butt joined the Munster Circuit with the prestige of 
College honours, which he achieved in a remarkable degre& His 
father, the late Bev. Robert Butt, Hector of Stranorlar, County 
Donegal, spared no pains to render his only son worthy of his 
ancestral fame. He is descended, by his mother's side, from the cele- 
brated philosopher Berkeley Bishop of Cloyne, and, while receiving 
his education at the Royal School of Baphoe, gave indications of 
great talents. He came, well grounded in ancient and modem learn- 
ing, in 1828, to graduate in Trinity College, Dublin, where he ob- 
tained a scholarship in 1832, and his collegiate career was marked 
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with repeated triumphs for proficiency in classics and mathematics. 
Having obtained his degree in 1836, in the following year he was 
elected Professor of Political Economy, a chair founded by the 
most Rev. Dr. Whately, Archbishop of Dublin, being then in 
the 23rd year of his age. This was a signal proof of his abilities, 
for he had to undergo a severe and strict examination, and was 
encountered by many clever competitors. The result shewed the 
wisdom of the selection; nor did the chair, which has always been 
ably filled, sustain any loss of reputation while occupied by 
Professor Butt 

His great fluency, and the energy of his mind, prompted him 
to study for the Bar. At the Debating Societies he soon was 
recognised as a bold and powerful speaker, and the deep feelings 
of his impulsive nature found vent in appropriate language, well 
calculated to convince and to persuade. Rarely is the faculty of 
writing gracefully and readily combined with equal facility in 
expressing the thoughts orally. We know that Curran could not 
bring him^lf to compose any lengthened work — we know that 
Addison miserably failed to give vent to his thoughts when he 
tried to speak in the House of Commona I might dte many 
other instances, but these will suffice ; here there was an exception, 
for not only was Professor Butt a ready and able debater, he was 
also a clear and agreeable writer. For years he contributed to 
the Dublin University Magazine, and I understand the " Chapters 
of College Romance " are the emanation of his genius. A novel, 
the ** Qap of Bamsmore,'' is also believed to be his composition. 
Mr. Butt was called to the bar, Michaelmas Term 1838, and having 
relations in the County of Cork, came the Munster Circuit. His 
agreeable manners, great kindness of disposition, and, although a 
strong politician, his abstinence from any offensive display, made 
him most popular with every member of the Circuit In the poli- 
tical strife of Irish parties, Mr. Butt was quickly recognised as a 
staunch supporter of extreme Conservative opinions, and when a 
member of the Dublin corporation, encountered Daniel O'Connell 
in the memorable debate on the Repeal of the Union. He also 
appeared before the House of Lords about two years after his 
call to the bar, to advocate the case of the Corporation of Dublin 
against the Municipal Reform Bill, and acquitted himself to the 
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eatire satisfaction of the party for whom he appeared. The organs 
of the Conservative party were filled with praises of the gifted 
orator. He was made Queen's Counsel in 1844, and defended 
the state prisoners tried for high treason in 1848. He also acted 
as counsel in many important trials, and among them defended 
Kirwan, tried for the murder of his wife on Ireland's Eye, a small 
island near the hill of Howth, He represents the borough of 
Toughal in Parliament, and is considered a good representative 
of that ancient seaport His constant attendance at the Hoube 
of Commons has interfered with his steady progress at the bar; 
but having heard him on some great occasions, when he took the 
trouble of preparing himself well, I am convinced that were 
Isaac Butt to settle seriously and continuously to the business of 
his profession, he would soon get considerable practice, and become 
one of the foremost members of the Irish bar. 



Mr. Sergeant Deasy is a native of the county of Cork, which 
he now represents in the Imperial Parliament, having been bom 
in Clonakilty, in the West Riding of the Yorkshire of Ireland. 
From his early years he was a diligent student, and, having 
selected the law for his profession, applied his mind sedulously to 
master its theory. He availed himself of the advantages of at- 
tending the chambers of some of the eminent lawyers in London, 
and when called to the Irish Bar, in 1835, was better prepared 
than nine-tenths of the young gentlemen who undergo that pro- 
cess. I was present when he addressed the court for the first 
time, and his clearness of statement, terseness in shaping his 
motion, the perfect knowledge he displayed of what he required 
the court to grant, and the lawyer-like mode in which he con- 
ducted himself, impressed the judge with a favourable opinion of 
the new called junior. His lordship leant over the bench to 
inquire from the registrar the counsel's name, and soon it was a 
familiar one in every court of the hall. Mr. Deasy's great legal 
learning was not destined to lie shut up in the nooks and cham- 
bers of his brain, but was soon in great request. He possesses a 
most sensitive disposition, and the eagerness with which he 
advocates the case of his clients, proves the anxiety of his mind« 
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He never abandons his case while an inch of debatable ground 
remains to be defended, and when he does yield, argument and 
legal skill are alike exhausted. For some years after being 
called, he confined his practice very much to Equity, and was a 
laborious reporter in the Court of Chancery. When he joined 
the Munster Circuit he did not soon get into practice. The dis- 
tinguished men whose careers I have briefly sketched, were the 
tried and trusted leaders and juniors but soon as an open was 
made, Richard Deasy stepped in, and, once placed, his progress 
was sure. His ready and extensive learning, his clearness and 
precision, his well-known assiduity, were at once the passport to 
practice, and his excellence in his domestic relations, his devoting 
the produce of years of increasing practice to render the declining 
days of his parents tranquil and free from anxiety, made every one 
desirous of his success, and anxious to promote it. He received 
the honour of the silk gown in 1849, and at once was established 
in leading business in the Rolls and Chancery. 

As a great desire existed in his native county to have a gentle- 
man of Mr. Deasy's great talents in the House of Commons, he 
was requested to allow himself to be put in nomination on the 
elevation to the peerage as Lord Fermoy of his connection and 
friend, Mr. Burke Roche, M.P. His return was, however, contested, 
but he was returned, and sat as colleague of Mr. Vincent Scully, 
Q. C. As a member of Parliament he is greatly respected, and I 
doubt much if there is any Irish member on the liberal side of 
the house who commands more attention for the moderation of 
bis views, the cogency of his reasoning, and the £a.irness with 
which he combats the arguments opposed to him, than the 
distinguished lawyer whose name stands at the head of this paper. 

On the recent promotion of Mr. Sergeant O'Brien to the seat 
on the Queen's Bench vacant by the death of Judge Moore, 
the Irish government selected Mr. Deasy as her Majesty's third 
sergeant-at-law. The number of sergeants at the Irish Bar does 
not exceed three, and from them is usually selected one to supply 
the place of any judge incapacitated from going his circuit. Thus 
it is a good test of judicial ability, such as I prophesy Sergeant 
Peasy will manifest 

VOL. V. NO. X. T 
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SIK COLMAN M. O'LOOHLEK, BABT., Q. C. 

Sir Colman Michael O'Loghlen was not called until 1840. He 
is eldest son of the late Master of the Bolls, Sir Michael 
O'Loghlen, Bart, and inherited a good share of his father's legal 
acutenesS) with all his kindness of heart and urbanity of manner. 
He instantly became a favourite amongst us, and won every 
tribute of respect by his unassuming demeanour and playful dis- 
position. His legal acquirements were soon put in requisition by 
the Ennis practitioners^ and during the assizes, as well in the 
courts during term, he had a conaderable share of business. He 
obtained the distinction of a silk-gown in Michaelmas Term 1852, 
and has been appointed Assistant Barrister for the county of Gar- 
low — ^the duties of which he dischaiges to the entire satisfaction 
of practitioners and suitora As a proof of the delicacy of his mind, 
I may be allowed to mention a fact that redounds with credit to 
his conduct during. the early part of his professional career. Sir 
Colman was called to the bar while his honoured father presided 
at the Bolls, and it is well known this court opens a wide field of 
practice to the intelligent junior. Now another might not have 
been unwilling to profit by the prestige of his father's name, or 
the influence of a judge's connection to secure a fair starts but 
this was not the reasoning of Mr. O'Loghlen. He felt what was 
due to his father and to himself ; and although bis conduct in the 
cases entrusted to him in every court but the Bolls, showed his 
professional knowledge to be very considerable, he did not think 
it right to enter that court until his standing at the bar placed 
him beyond a suspicion of obtaining business otherwise than from 
merit alona When death robbed the Irish Bench of its brightest 
ornament, and the grave received the mortal remains of him, of 
whom it was no less truly than pithily observed by the then Lord 
Chancellor of Ireland, Sir Edward Burtenshaw Sugden, now Lord 
St. Leonards — "Above all, he loved justice,'' — when the Irish bar 
met to express sorrow for their loss, and take counsel how best to 
preserve a record of his worth, this conduct of the son was not 
forgotten. In the very beautiful speech delivered by the late 
Sergeant Warren, at the meeting of the Bar held to " express their 
sense of the loss sustained by the death of Sir Michael O'Loghlen," 
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wben alluding to that eminent judge's courtesy, he thus spoke — 
** If he held any partiality for any particular class in the profe&- 
sion, it was, as it ought to be, the junior portion of the bar ; and 
it was delightful to witness the kind and considerate manner in 
which he encouraged every young man who had occasion to 
address him, and to see the good feeling and tact with which he 
passed unnoticed, or excused every little inaccuracy and error, 
and fixed attention upon whatever was of value to sustain the 
application. I am persuaded there is not one present whose 
grateful feelings will not bring to his recollection some instances 
in which he himself has been the object of his generous solicitude, 
and I doubt if there is a young man in the profession who has 
not been a sharer in it. Yes, there is one, and one alone — one 
whose independent spirit, and unparalleled delicacy of feeling — 
would not permit him to cross the threshold of his father's court, 
till his competence for business had been elsewhere established. 
One who has thus given us the assurance that be will aim at the 
high position of moral as well as legal eminence, to which his 
lamented father had so justly attained." This prophetic 
eulogium has been well maintained, and a manly sustainment of 
his opinions, an upright discbarge of every duty, has been 
the marked feature in the career of Sir Colman Michael 
O'Loghlen, Q. 0. 



RIGHT HON. J. B. FITZGERALD, Q. C 

A young barrister, who joined Circuit about the same time 
with myself, deserves especial mention, for he has reached the 
highest place at the Irish Bar, Her Majesty's late Attorney- 
General for Ireland, The Right Honourable John D. Fitzgerald, 
M.P. Mr. Fitzgerald's legal education must have commenced 
when most youths devote themselves to frivolous amusements, 
and was certainly persevered in during his student days ; for he 
was perfectly versed in most branches of legal learning on being 
called to the bar, in Michaelmas Term, 1838, then but twenty- 
three years of age. I was present in the Court of Exchequer 
during his first argument, and was struck with the cool, steady, 
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and deliberate manner in which he addressed the Bench, so entirely 
different from the anxious, nervous, frightened mode in which most 
young practitioners commence their career. The effect produced 
was such as might be expected. He succeeded in carrying his 
motion, to the surprise of his opponent, Mr. Walsh, who believed 
the Lord Chief-Baron Woulfe had decided in his favour; and 
Mr. Fitzgerald retired with the satisfaction of finding he had won 
the approval of the Bench, the respect of the Bar, and, better 
than either, the admiration of the attorneys, who thenceforth 
took ever opportunity of sending him business, confident of his 
talents and assured of his industry. Never was confidence more 
safely reposed. From an early hour, often before dawn (I have 
heard him say at four o'clock p.m., on the last day for drawing 
declarations in Term, that he had been engaged in that branch of 
pleading since three o'clock on that morning), until late at night, 
has he been employed in his study or the courts. I have con- 
stantly met him entering the hall about eleven o'clock, when 
most of the Bar would commence their labours, having already 
performed a hard day's work for any other man ; and those who 
knew his industrious habits on Circuit, need not be told of his 
intense application. The result might be easily anticipated His 
progress at the Bar was unexampled for rapidity ; but can any 
one say it was undeserved ? His promotion was such as his dili- 
gence merited. He retained, by his professional conduct, the 
respect and confidence thus early reposed in him. Ever fully 
master of his case, he never was at a loss either for facts or law. 
All branches of jurisprudence, law, and equity, pleading in every 
form, the laws of bankruptcy, criminal law, nothing was too 
minute to escape his vigilance, or too large for his comprehension. 
He soon rose to eminence in the Four Courts, and from the first 
start got into Circuit business. I have heard of his making some 
fifty guineas by civil bill appeals alone, at a single assizes in 
Ennis ; and I have no doubt his harvests on Circuit must have 
been immense. When only nine years called he became Queen's 
Counsel, after seventeen years Solicitor-General, and on the pro- 
motion of the Attorney-General, Mr. Keogh, to the Bench of the 
Common Pleas, became Attorney-General, then not more than 
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eighteen years at the Bar. For several years he has represented 
Ennis in the House of Commons, a most efficient and excellent 
member of the liberal party. 

It is time to close these " Recollections," though my note-book 
is far from being exhausted. I trust they have afforded some 
harmless amusement, and are regarded as not without use to the 
members of the Bar. I have done my best to preserve the names 
and fame of those who, by their talents and learning, overcame 
various obstacles, and raised themselves from the position of 
juniors to the high eminence of the Bench, or the responsible 
position of leading counsel I trust I have done so without 
causing a word of censure or regret to be pronounced upon these 
brief words. Some errors I have committed, but they are readily 
seen, and not very important There are many names of excel- 
lent and distinguished members of the Circuit, which I have been 
compelled to omit ; not from any want of respect to those who 
bear them, but as my jottings were very desultory, when I came 
to prepare these papers for insertion in the pages of the Law 
Magazine^ I found I had no materials at hand enabling me to con- 
struct a notice with. If my " Recollections " are approved of by 
my dear brethren of the Munster Circuit, I shall feel very sincere 
pleasure. They have ever shewn me, one and all of them, the 
greatest kindness, and I trust nothing has escaped my pen to 
make any gentleman of the Bar regret having done so. 

My task is done — ^my tale hath ceased — ^my theme 

Has died into an echo ; it is fit 

The spell should break of this protracted dream — 

The torch shall be extinguished which hath lit 

liiy nvidnight lamp ; and what is writ, is writ— - 

Would it were worthier ! _, 
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abt. VI— our legislative predicaments 
AiJD Processes. 

OLD Father Thames, resenting the negligences of our 
British statesmen, has given an unmistakeable exemplifi- 
cation of the courses pursued generally in British legislation. 

Ever intending, ever proposing, ever beginning, never ending, 
the English legislature accomplishes nothing, either connectedly 
or completely. " A mob," as Cobbett designated it many years 
ago, without organization, it can neither originate nor receive 
propositions, or if it receive them, it cannot entertain them, if 
they be not of the simplest. 

Father Thames, with resistless importunity, claims our first 
thought. Three years ago an Act was passed constituting a 
metropolitan representative executive body, to dispose of all mat- 
ters of local concern, and, among others, to provide for the 
removal of the sewage of London, without tainting our great 
river. 

To ensure the control of Parliament, it was ordained that this 
costly and difficult work should be subject to the approval of the 
minister, Chief Commissioner of Works, a secondary minister, 
subordinate to the Secretary of State and to the Treasury. 

The statute contained a provision for reporting matters tp 
Parliament, but no provision for Parliament taking such matters 
into consideration. 

But nature, more entire in its operations, has provided the re* 
sponsibility in which our legislature has failed ; and attention has 
been awakened by the distressful stinks of this hot season, and 
the threatening consequences of neglect. 

Since, however, the evil has come upon us, through want of 
appropriate and continuous agency, duly responsible, there is no 
means, in this the best possible of all constitutions, for deahng 
with an emergency that forebodes the decimation of our popu- 
lation in the metropolis, the very heart of the empire, and the 
seat of the national power. 

The British constitution is, in point of fact, in its present 



Oar Legislative PredicamenU and Froceseee. 271 

state, a mere supposition. It is a brain softened and incapable 
of will. In no one instanoe in modem times has it been found 
obedient to the call of any emergent purpose ; and its fatal re- 
cusancy at the moment of need, following on its unconstitutional 
negligences for a long antecedent period, has been attended by 
the calamities of the Crimea, of India, and of this the present dire 
threatening of plague and disease. 

At this moment we have under consideration, in some form or 
other, upwards of one thousand matters — fragments of larger 
masses of statesmanship, which statesmen, worthy of the name, 
would present in groups, and in a form susceptible of easy solution. 

We take hold of the very fringe of the garment, and it eludes 
our grasp at the slightest pull against us. We account ourselves 
fully and happily employed, if our time be filled with talk and 
discussion, and if we can recount at the end of the session a 
number of bits of legislation, dealing with subordinate matters 
in an incomplete manner, which at a few more turns of the 
legislative wheel, must make way for some amendment, that a 
little foresight, or even thought of past miscarriages of the like 
sort, might have spared us. 

The matters recently under notice are but samples of the mul- 
titude of questions under consideration ; a crowd of sick impor- 
tunate mendicants at our door waiting for relief, often promised, 
and as often denied; most of them sick from the very same 
causes, which, by a few strokes of the legislative pen, resolutely 
applied, might be effectually cured. 

What a sad spectacle has the Parliament of Great Britain pre- 
sented this very session on the discussion of several questions of 
constitutional organization, betraying an ignorance of the very 
framework of the constitution as it is, and of the natural essen- 
tials and inherent conditions of any constitution at all ; advanc- 
ing different principles and methods on different occasions — 
requiring the same method of treatment, and failing in every 
one. Thus, on the Indian question — on the Local Government 
question — on the War Department question, the Parliament has 
been equally at sea, and will produce, as it did in the Metro- 
politan Local Government question, an inevitable miscarriage. 

Tbe^e consequences are due to the ignoration, by our states- 
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men, of all that has been done before, or elsewhere, and of thd 
attendant successes and failures ; to the inorganization, not to say 
disorganization, of every one department of Government ; to the 
inorganization of both Houses of Parliament ; to the want of 
means to institute, conduct, or receive and sanction, with due 
knowledge and consideration of the correlate parts of our system, 
the several legislative propositions presented to it ; and to the 
want of power to execute its main function of superintending 
and controlling the working of the different parts of our official 
system, and supplementing them when deficient. 

The characteristic defect of the House of Commons is the 
usurpation of all the functions of Government, with the desertion 
of all its own functions — the handling of every thing, and the 
bringing to complete practical issue, nothing. It is a political 
battue, where every thing is shot down without much regard to 
the consistency, the permanency, the adequacy, and the efficiency 
of that which is to be put in its place. 

Instead of imitating the providence of the Great Creator of all 
things, who for every needful work has provided a suitable agency, 
it ignores learning, eschews doctrine, scouts technicality, abhors 
the past, disregards the example of other nations, refuses to fore- 
see the future, adopts every conceit, conceitedly urged on its at- 
tention, 8[nd resolves all questions by counting noses ! 

If our advice could be heard, we should say, " Disregard no 
petition, despise no aspiration, but, like men of business, let us 
take advantage of all the wisdom which past ages have accumulated 
for our aid ; let us adapt it to our present wants, let us summon 
to our aid every ability that the multiform nature of our work 
requires, and concentrate the effort of the nation, by consolidating 
our forces, and bringing them into harmonious action, under the 
presidency of the best available statesmanship ; taking care that 
the best statesman, who, after all must, by the very nature of 
things, be a being of partial powers, is supplemented in all those 
aspects in which his powers are wanting, in scope, completeness^ 
and efficiency." 

We have for so long urged these general considerations, that we 
should deprecate the reiteration, if recent events did not warn us 
of consequences that would be irreparable if not breasted in time. 
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* Bo not let the Conservative, the Whig, or the Radical^ conceit 
himself that he is not the wrong-doer. We believe that every 
statesman, without exception, is grievously in fault in this — that 
he has failed to supplement himself by the welcome recognition 
of all others competent to give him aid ; and has spent oppor- 
tunity and public treasure in childish contention, instead of by 
a masterly exhibition of statesmanlike measures, constraining all 
others to fall in with the national wants and wilK 

The petty conflicts of small partisanship has taken the place of 
statesmanship, and they who should have been leaders from pre* 
eminent ability, from being long conversant with a^^rs, are inca- 
pable of leading ; for by the narrowness of their arrangement^ 
by the exclusion of all ability but their own, in Parliament, in 
ofiSce, in the closet, they have created internal disputes and 
rivalry, instead of meeting the world with a compacted force, 
composed fairly of all the powers of the state, and strong from its 
consistency with the national feeling. 

But the greater cause has been the neglect of the o£5oe and the 
workshop, in Parliament and in the departments of state. They 
have failed to prepare their measures, to reduce them into form, 
to ascertain the law, to ascertain the information and opinion that 
obtains among the people, to consolidate their tribunals, to con- 
solidate their law, and to provide as well as to economise the 
financial means, to energize the special enterprises they undertook, 
after a careful and accurate solution of them, to give to all locali- 
ties their appropriate action, institutions, and representation, 
and to crown the whole by adequate public authorities of a 
general kind, conformable to, and efficient for, their purpose, with- 
out trenching upon the limits of other jurisdiction& 

It would be well to note by means of a few examples, elaborately 
demonstrated, how the present state of things works — to note 
specifically in such cases the defects or grievances of which we 
have to complain; to ascertain the expedients that are already 
in use somewhere or other, or that have been suggested by ex- 
perienced and thoughtful persons; to select the expedients that 
are immediately available, and those that we may look to have in an 
ulterior stage ; and finally the ultimate object of our fair aspirations. 
. Better it would be after isuch preparatory effort, to frame tb^ 
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practical propoBitioos that may be adopted at once, and having 
regard to our immediate predicament of legislative inadequacy, (to 
use a mild term,) to select the propositions that might be adopted 
for the regeneration of our statesmanship, for the regeneration of 
our legitimate party action, for the regeneration of our political 
system at large, and its due subservience to the legitimate action 
of public opinion. 

We may rest assured that the chronic state of British statesman- 
ship, and its administrative and legislative inadequacy, is due to 
some cause not on the surfisuse. We think it is a general mis* 
apprehension of the position, an universal self-seeking of measures 
id'ter our own fancy, and the want of institutions of a permanent 
and well-organized character, to give energetic effort to the policy 
of able statesmanship. 

On former occasions, having regard to that interest which the 
condition of our own specialties gives to us in the state of the 
general machinery and working of our institutions, we have 
touched upon these and cognate topics. 

On those occasions, we have observed on the multitude of matters 
under consideration, on the embarrassments thereby caused, and 
on the means of disposing of such matters in a masterly manner, by 
grouping them in convenient cognate masses, and referring both 
to their appropriate executive agencies, and to suitable committees 
of the State Councils, great and lesser, the Parliament on the one 
hand and the Privy CouDcil on the other; and also by our lead- 
ing and other statesmen, each taking up one entire contributory 
portion of the whole mass of neglected business, or*one phase of 
legislative considerations, and by an exhaustive treatment of it, 
mastering the correlation of the theoretic or doctrinal, and the 
practical or budness-like considerations and conditions of public 
business, and the possibility of reducing the whole mass into some 
one convenient form and order, of a comprehensive, and at the 
same time (because comprehensive) simple sort. 

The painful experiences of every statesman must point to such 
a course as not simply desirable but of absolute necessity. 

The great men among us who are accounted statesmen, and 
the Parliament who seem to be entirely at issue, and to have no 
bases of principle whereon to act, or whereby to select better 
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lines of policy, or chooise better statesmen, or leaders^ would be 
led by a simultaneous action of this sort to the adoption of a 
good sound practical course. 

. It is in vain for any body to say we want leaders, or there is no 
statesmanship among us — the best manner of obviating the defects 
of statesmanship is to unite ourselves by means of appropriate 
organization, as one man; and to give in charge to each one of 
us the ascertaining of all that relates to any one business, with 
liberty to discbarge it as best we can. The sense of deficiency 
on our parts will lead us to have recourse to aid wherever it can 
be found, and this will bring us infallibly to the discovery of the 
man, or men, who have, in the highest, or in the most appropriate 
degree, the faculty and forte of leadership. Let each man be 
leader in his own cause, if he will it so, but if he desire aid in 
that respect, let him choose whom he will to be his leader in 
that matter. The man who is so selected in the greater number 
of instances, is, in point of fact, the man fit to be leader in alU 
This mode of selection is that which has been practically adopted 
at the bar, and has been found successful. It may not have 
thrown into the first place the most informed man, the most 
sagacious, or the most able councillor, and rightly so, for this 
purpose, for such men are seldom, if ever, fit to be leaders ; indeed 
they mostly lose what merits they have when they are put in the 
position of leaders. They lose confidence in themselves, the 
faculty of giving the best advice, the decision of what is for the 
moment. Their apprehensiveness is fatal to practical decision in 
action; the apprehensiveness which makes the best councillors 
under cover of a man of action fit to take the field, makes them, 
in such a case, very cowards. Their forte results from intellectual 
capacity, purchased at some expense of the physical, therefore we 
urge that men fit to be leaders, should, as all great monarchs do, 
supplement themselves by that other order of men, advisers. 
We are not only in want of leaders, but in want of advisers — of 
men who are able to bring to our view all consideratbns pertinent to 
the matter in hand on the occasion. Practically, the government 
of a party should be on the same model as the government of the 
nation ; it is the government of the nation with a difiference— a 
difference of feeling, a difference of method, a difference of some 
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sort, which being recognised by the majority of the national 
Senate, leads to the substitution of one party hitherto out, for 
the other party hitherto in. 

This principle of governing the party that is out, by an organi- 
zation and method corresponding to the organization and method 
of the government itself, is an essential condition of real parlia- 
mentary and legislative success. Acting after this method, and 
with a small official force, to give routine and even mechanical 
regularity to the operations, the organization which we call party, 
would be generated by a sort of natural process, founded upon 
mutual interest and assistance, and the habit of acting together 
would beget a habit of mutual support, that would render the 
services of whipper-in unnecessary, or at least of a very light 
kind. 

Doubtless, there are considerations ofsome delicacy to be regard- 
ed. It will not do to recognise any man as the proximate this, 
th&t, or the other; and some matters must be done by committees, 
leaving open the selection of individuals for particular posts, when 
the actual leader of the government, selected by the Queen, is 
charged with the duty of forming a government In the mean- 
time this competition and probation of our public men, will not 
be without its use in showing who is a mere pretentious speaker, 
and who, to the faculties of the orator, adds the sagacity and 
the capacity of the statesman, and the hardly less important 
duties of the administrator and man of business. 

At all events, all the operations of the whole body of poli- 
ticians of the same party, should be founded on some principle 
or special purpose, in no greater degree divergent from the 
general constitutional arrangements than is requisite for realizing 
the desired difference. 

Thus the opposition would be consolidated, and tend to con- 
solidate the statesmanship of the country. The diversity of pur- 
pose and means would, by a natural and convenient process, be 
duly restricted. As it is now every one of the measures that 
have been propounded, seems to have issued from a different 
mint, and to have been addressed to a different body. It is as if 
our constitution had no general framework and scope, and as if 
the machinery for the conduct of a£fairs was wholly independent 
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of a common purpose, a common nature, and common ends ; and 
as if, whein matters were determined upon, the execution was 
to be left to blind chance, and our legislators were wholly 
irresponsible for the faithful working out of their decrees, and 
bound to take no thought from session to session of the results, 
but simply to go on year after year adding fresh orders to the 
past^ in utter mindlessness as to their congruity with what has 
already been done, with what is doing elsewhere, and with what 
must follow seriatim on their present doings. 

The energies of the nation — of the public part of the nation — 
are expended in talking and writing. It does not hesitate to 
commit itself, without design, without purpose, or malice afore- 
thought, to the greatest enterprises, regardless of its means, and 
regardless of the limits of its opportunities, and the losses that by 
delay ensue to successive generations of the people, whose for- 
tunes and happiness are dependent upon public action. 

These are not yague words or idle declamation. 

The present session teems with examples of the truths of our 
position, only more glaringly anomalous than the like cases which 
have happened within our observation and experience for many 
years past* 

Upon the instances there have been^ and there will be, much com- 
ment and angry discussion amongst political partizans andthequid- 
nuncs of the day; but our task is less with the instances than with 
the causes, and with the means of obviating the recurrence of like 
disasters. We desire to aid in preventing this great nation drift- 
ing into a state of ineptitude^ rushing heedlessly through an accu- 
mulation of debt and difficulty, into a state in which it may be 
the prey of rival and ambitious states, jealous of our success, and 
not altogether unjustly irritated at the tone which at times we 
have assumed towards them. We desire to point out how with 
legitimate conservation of the main institutions which we have, 
we may realize progress, and moderating (not by ignoration of any, 
but fair recognition of all) the pretensions of all parties in the 
state, may consolidate the empire, and this not by idle or wild 
aspiration, but by a close and businesslike attention to the details 
and particulars of our operations, and by ordering these operations 
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upon design in subservience to a well-foanded policy^ which has 
regard alike to public freedom and to public authority. 

We know that many consider that we have already worked out 
and established all the great principles worth contending for, and 
that there is nothing left for us but details, which are scarcely 
deserving the attention of statesmen and orators. This is our 
i-ock, not of defence but of destruction. All detail b principle 
realized. All art is science embodied. Theprinciple^ the science 
is worthless but for speculative dissipation, for high intellectual 
amusement, if it be not realized or embodied in a shape to pro- 
duce practical results, the happiness of mankind, the sfcreugth 
and duration of states, and the actual progressive amelioration of 
their peoples. 

We grant that to make details worthy of contemplation and 
effort in this sense, they must be grouped, massed, energized in 
obedience to high purpose and policy, each part being carefully 
adjusted in referenoe at once to its own purpose, and to the com- 
mon purpose, and to the relative purposes of all contributing 
details ; and the whole so designed, constructed and adjusted sytn- 
metrically, that the value of particular details is lost in the sense 
of the perfection of the whole. And so, having adjusted our de- 
tails into a god-like scheme, we must have our workmen instructed, 
trained, examined, and proved, and by suitable engagements, each 
in his sphere of utility — proud of his work as contributing to a 
commou good — not in small partizanship, with feline bitterness, 
snarling in angry conflict about some small success, some petty 
claim to have done this or that little thing, while the whole pur- 
pose, the whole work, is lost to view. 

The art, then, of conducting our affairs in all its departments, 
public and private, in the cabinet, in the senate, in the field, in 
the court, in the office, in the assembly, in all places, and at all 
times, is a matter of high policy, deserving instant regard by all 
among us who are accounted great, or who account themselves 
great 

Let us, instead of speakers who, in grandiloquent or voluble 
phrase, with rounded voice, and on their legs by the hour, dilate 
with tiresome exposition on the worii before them, seek those who, 
by well-framed resolution or instruction, and by concise exposition, 
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bring into view^ in clear and well-connected order, the outline of 
policy and means, reconciling extreme and intermediate views 
with each other, and with at once the common-sense of the people, 
and the profound sense of philosophers and statesmen. 

Here is work of principle, worthy of the greatest minds and 
energies, and as feasible as worthy. 

By welcoming all propositions^ by ascertaining their particulars, 
by assimilating them to a common standard, both of form and 
purpose, by developing them in all particulars in which they are 
deficient, by ^purgating them of all particulars in which they are 
excessive, and by amalgamating the whole in one comprehensive 
measure, all the petty differences are lost in universal assent, and 
the principle of wholeness, and of general adaptability is obtained* 

Our difficulties spring from sheer want of such management, 
from want of sovereignty among the people. Our statesmen have 
usurped the sovereignty, and not supplied by fit arrangements its 
substitute. Hence we are a people and not a state, a community 
without leadership, an association of associations, an aggregate of 
individuals without constitution or government. Our governmental 
|}epartments, and their dependent ofiicesare ^'a fortuitous concourse 
of atoms,'' and so are all other bodies and associations among us* 
Wonderful things have been done by them, not indeed by virtue 
of their fortuity, but by virtue of the general spirit of freedom 
among us, and the rough and ready energy with which we cope 
with every difficulty as it arises, without regard to cost or conse- 
quences. 

But this cannot go on — by the same facility with which we can 
reach every part of the world, every part of the world can reach 
ua Other nations are acquiring, with such facilities, habits of 
free action and free commerce, in spite of the trammels of their 
governments (which are constantly moulding themselves in policy 
and action to the new conditions of things^ although they retain 
the ancient form). 

All the nations are in fact acquiring the same intelligence, the 
same dress, the same habits, and becoming one cosmopolitan race, 
and less and less disposed to recognize in one another any supe- 
riority, and more and more disposed to aid their governments in 
maintaining their individuality and prestige against all rivals. 
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Our wall of isolation is broken down — ^we must consolidate 
ourselves into a state, in order that we may cope with, or be ou 
equal terms with all other states. 

We are becoming more and more amenable to the responsibili- 
ties of a state — less and less able to assume mastery on the 
strength of mere prestige. We need, therefore, to marshal our in- 
ternal forces, to compact them into a whole, constitutionally 
governed indeed, but on clear, well-defined principles, not on 
mere vague inference. 

Each entity entering into the composition of the great en- 
tity the state, must have its uses, and its uses must be its pur- 
pose, and its condition must be conformable to, and efficient for, 
its purposa 

The sovereign and all the royal family, the peers and all the 
nobility, the commons and all the commonalty, the privy council 
and all its members, the tribunals in all their parts, the depart- 
ments of state and all their offices, the communities and their 
municipalities^ the professions and their members ; every entity 
in short, must, by the very law of competition and progress which 
prevails, be itself, what it pretends to be, conformable to, and effi* 
cient for, its purpose. 

While some are supposing that the stru^Ie in modem times 
is between royalty and democracy, it is, in fact, between reality 
and pretence — between promise and performance ; and the decree 
has gone out, in fact, against all mockeries and all conventionali- 
ties, that are formal semblances, and not realizations of what is 
naturally fit in our present circumstances. This change is going 
on in spite of the forms of government, and the task is to bring 
government into harmony with all other things, and all other 
things with one another, by making each and all conformable to^ 
and efficient for, its purpose. 

It is of no use for the people to rail against the peer, or the 
peer against the people, or one class against another class ; each 
is in the wrong by its antagonism to the other, and all must be 
got out of their difficulty by appreciating one another for what 
they are relatively worth, and by winning their own position and 
prestige by showing in what they are themselves worth, by being 
conformable to, and efficient for, their purpose. 
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The principle is not a principle of exclusion^ but of compre- 
hension ; not of partisanship, but of wholeness ; not of diversity, 
but of unity, comprehending all diversities ; not of restraint, but 
of free action and free discussion ; not of the past, but of the 
present ; fit preparation for the ^future, by a wide contemplation 
and due regard for the experiences of the past. The course is not 
to disparage this or that party, this or that statesman, this or that 
sect, this or that little bit of philosophy ; but by sovereign, god- 
like, masterful leadership of all, to make each heartily contribute 
to the common cause — the welfare of the state. 

Never mind from what quarter the good comes — collect every 
fragment^ despise not the smallest contribution, and the whole 
will be satisfied and fulfilled. 

But how to do this? by plain, practicable, feasible, accessible 
human means ; by organization of our forces, by the consolidation 
of our institutions and our laws, by the scientific collection and 
recordation of all the information that we possesef, by a statesmanlike 
provision and economization of all resources, and by the employ- 
ment of all the assistances, official and other, that we possess, 
within the scope of their capadty, and withiu the sphere of their 
jurisdictions. 

We want government in its true sense ; a notion of the ne- 
cessary means of government, constraint by the common public 
opinion, informed and chastened by the promulgation of our com- 
mon knowledge and common viewa 

Let us descend from generalities to particulars. Let us re- 
gard the matten presently before u& Let us look " at the 
dainty dish before the king/' Let us delight our senses of sight 
and smell with one of these much-vaunted bles^ngs of our nation 
and constitution — the Thames, which has descended to us from 
our ancestors — which in spite of all its blemishes is a blessing we 
cherish. Let us see what our ages of statesmen have done for 
u& Let us appreciate the predicament Let us consider the 
processes by which we may escape it. The welfare of millions 
now and to come is involved in the issue : whether our posterity 
shall be a healthy, wholesome, stalwart people, or a weak, feeble^ 
diseased race, is the question. Second to this. How shall the work 
be done ? To whom shall we commit it ? By whom shall it be 
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paid for ? How shall we retrieve the blunders that we have made ? 
How provide against their recurrence? These are questions not 
singular. They apply to the thousand and one measures under 
consideration. Resolved for one case, they are resolved for 
alL The same principles, the same purpose, the same agencies, 
the same means, are equally applicable ; the forms which they 
assume, the costumes with which they are covered, the language 
with which expression is given to them, in one place and another 
may be different, and may so convey to our minds a notion that 
the things themselves are different ; but in all essentials they are 
identically the same; and a mastery of the one will enable us, with 
but a little clerkly skill, with a little ceremonial ability, with a 
little statesmanlike craft, to master with equal effect the rest. 

We dwell upon this principle. It is of the last importance, 
for it is a principle of universal application and of as universal 
neglect. We sometimes assume that because things are somewhat 
different their treatment should be entirely different. We some- 
times assume that because men's prejudices and feelings are to 
be regarded, we must pay no heed to the views and feelings which 
they have in common with ourselves and others. We refuse then 
to lead them, in amicable diplomacy to consider what we have in 
common ; and after due deliberation to frame a common plan with 
modifications suitable to each ; modifications which will be less 
and less divergent from the common plan, as we attain a com- 
mon understanding of the whole matter, which we shall do with 
more facility if we show that we are willing to consider the sys- 
tems of others as well as our own, and try them^U by the com- 
mon purpose to which they are cognate. 

The practical agencies and processes by which such ends are 
to be attained, must be a principal subject of this paper : treated, 
of necessity, summarily and in brief, because our space is limited, 
a matter perhaps less to be regretted, for the topics of the last 
session have ripened, in a singular degree, the public mind for a 
consideration of these subjects, and have furnished so many 
striking illustrations of the necessity of doing something to get 
out of our scrape. 

Of stich a character has been the great Sewage question, 
the India question, the War Oj£ce question, the LocaUGov- 
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ernment question, the London Municipal Corporation question, 
the Consolidation of the Law question, and a host of others. 

We had intended to make a few remarks on some of them by 
way of keeping alive in the recollection of our readers, some of 
the salient considerations pertinent to our present subject, but 
time and space forbid. 

Perhaps no minor or subordinate question can be solved satis- 
factorily till we have unreservedly and faithfully answered this. 
To what are we to attribute the present disintegration of the 
constitution ? our answer would be, To the exclusion of some 
elements necessary to the complete comprehensiveness of the 
entire fabric — to the pressure of claims strengthened by the 
sympathy of a portion of the politicians within the pale — to the 
practical responsibility engendered and enfored by the recent 
events in Europe and in India. Till now, we have been governed 
by prestige, which has been falsified by events, and, hurt by the 
discovery of the falsehood, we are angrily setting at nought both 
persons and things that existed under it, unmindful of the pos- 
sibility of supplying their place without more training than there 
is time to give. 

Our condition as a state in relation to other states, and our 
condition as a people, in relation to all classes and conditions of 
people, are matters to which we are becoming excitedly alive. 

The social state of individual^ of households, of families, of 
classes, of associations, of communities, and of the whole people ; 
their education and discipline, the administration of affairs, public 
and private, the internal disputes of the Liberals, the interaal dis- 
putes of the Conservatives, the polemics of the Conservatives and 
the Liberals, the advancement of the claims of every class, and the 
recognition of the common interests of the whole people, have 
come upon us in thronging force, without time or opportunity to 
adapt our public action to the overwhelming demands upon us. 

There.is neither chieftainship nor organization to deal satisfactorily 
with these subjects, and nobody can point out the persons capable 
of doing the work. Probably the preparation must be found in the 
present seething state of political existence, which will at once 
ripen the matter for proper treatment, and suggest a course to be 
pursued, and, may be, train the leader to deal with it. 
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Evidently, it must be some man acquainted alike with the 
caprices and contradictions of the English character, with the 
subtleties and mysteries of the constitution, and with the tradi- 
tions of the past and the hopes of the future. If we cannot find 
in any minister all the qualities requisite for the past, we must 
supplement him by others. If we find in a Palmerston, adminis- 
trative but not legislative genius, and in a Russell, legislative 
genius and not administrative, we must assign (in obedience to 
the exigency, and for a time) the one to the chieftainship of legis- 
lation, and the other to the chieftainship of administration, and to 
each give subalterns with the requisite qualities of intelligence, 
boldness, energy, and capacity, for dealing with details with the 
mastery of genius. Not affecting to dispose of such high matters, 
we offer the suggestion as an illustration of the manner in which 
the partial powers of distinguished persons, may be turned to the 
common account, by putting them in the right places with full 
recognition of their peculiar capacitiea We must, in homely 
phrase, cut our garment according to our cloth, and take such 
leaders as Ood has given us. 

Our true diflBculty arises from not having any sovereign select- 
ing power in the state ; in default of which we must have a rule or 
law of public service, both in the administrative and legislative 
capacities to which all may conform, and thus work out a prac* 
tical result with as little leadership as possible. Perhaps after a 
time we may, like the bees, hit upon a plan of selecting leaders 
that may get us out of a difficulty that is of imperial magnitude, 
warranting great apprehension, and demanding anxious care. 
Hitherto, in this article, we have been treating of this subject in 
general ; but it is now time to speak of some of the particular 
means of remedy — how we may so order matters as that all 
shall have £ftir play, and that, without subjecting the members 
to needless drudgery, they may in the natural course of things 
become cognizant of every thing that is submitted to their 
decision, and may, by some convenient arrangement, ensure not 
only attention upon each matter, but, in due time and with 
due consideration, a determination thereon. 

A vast deal of time is lost at the very threshold, which is very 
discouraging to many members more disposed to be useful than 
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preteDtious. If a member desire to introduce his measure pro- 
perly, with a fair exposition of the subject, he is worn out with 
waiting, and is ofken compelled to introduce it at a late hour of 
the night, without giving fair intimation of its scope, but reserv- 
ing that for a later and improper stage, which has its own special 
usea 

The following table will show the working of the existing ar- 
rangements of our legislative laboratory, the House of Commons, 
in a matter of technical legislation of no immediate public inte- 
rest, such as the consolidation of the criminal law, proposed and 
introduced by the Attorney-general : — 

Notice of motion for leave to bring in his bill, May 20 to June 3. 

Deferred from June 3 to June 4. 

Deferred from June 4 to June 17. 

Deferred from June 17 to June 18. 

Deferred from June IS to June 24 

Deferred from June 24 to June 25. 

Deferred from June 25 to July 1. 

Deferred from July 1 to July 8. 

Defen-ed from July 8 to July 10. 

Here we have eight postponements of the very initiatory stage. 
The first law-officer of the Crown in the House of Commons is com- 
pelled to stand, cap in hand, without being able to obtain the op- 
portunity of introducing his measure ; and those persons and func- 
tionaries upon whom it is incumbent to watch such measures, are 
kept in abeyance during this period of suspense. Manifestly, it 
would have been more advantageous to the subject that the mea- 
sures should have been introduciBd — ^that they should have been 
printed — that opportunity for consideration should be given to 
thosewho are interestedin such things — ^and that the House should 
approach the second reading with a full apprehension, by the legal 
and other members of the House, of the scope of the measures — of 
the scheme on which they are framed — of the objections entertained 
with regard to them as to the structure, the matter, the ordering 
of the matter, and the expression, verbal and typographical ; and 
that, after a full recognition of the principles which ought to ob- 
tain in such things, the measures should be submitted to a com- 
mittee, to ascertain how far those principles have been properly 
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realized to the extent to which they are applicable, and the 
means at hand are available In every transaction of life, success 
is due, not only to the right preparation of matter before it is 
submitted to the body referred to, but to the preliminary action 
of the body before it proceeds to deliberate and decide. 

Such a course eliminates a mass of objection, founded on im- 
perfect views and hostile partisanship, while, if denied, angry 
feeling is engendered at the supposition that it is proposed to 
take advantage of one, and deny the needful opportunity for 
fairly understanding the subject. It seems to us to be expedient 
to give, at all events, to the executive government, the represen- 
tatives of the majority of the House, the right to submit its 
measures at once without special leave, as the House of Lords, 
indeed, permits every member to do. 

It might not inaptly be made a condition, that every such 
measure should be accompanied with a succinct statement of the 
object and occasion of the measure, sufficient to put every body 
on their guard ; and then, if no objection should be taken, it 
might proceed as unopposed. It is obvious that, if we are to 
make way in a regular manner in the work of legislation, we must 
not only appoint a minister or department of justice, but also 
make better arrangements within the House for the due ordering 
of the business. 

By way of setting on foot some practical action, we would sug- 
gest a course after the sort we shall shortly mention in furtherance 
of like suggestions which, on former occasions, we have made, for 
facilitating the work of legislation. 

If we would have our vessel navigate well, we must withhold 
none of the conditions of success. The hull must be built on a 
good model, and every appliance must be found; without this 
we may man our bark as we will, with the most excellent 
craftsmanship, it must founder and all our pains be lost 

Of what use to have law«officers of the most splendid abilities, 
and energy of character, if our contrivances are such that they 
have no scope to apply those qualifications? 

This, however, is the scheme we adopt in England: — 

We give our law-oflScers many thousands a year, and hold 
theip of no more practical account than the least among the 
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members. We do not give them a day, nor any welcome recog- 
nition, but treat them as bulls to be baited, rather than ministers 
of our own efficiency. 

On a former occasion, we suggested that the law-officers of the 
Crown should be paid specifically for their attendance in 
parliament, and for their legislative work, and that in order to 
have some claim upon the out-going law-officers, especially those 
of Ireland and Scotland who lose their business by attendance in 
parliament, we should grant them pensions. 

We proposed that, for the sake of conducting in a regular 
manner that mass of business which is of a formal and unopposed 
character, a particular period of each day should be set apart for 
taking bills in a given stage, and that where no objection has 
been made, the bill should pass that stage of course. 

It was proposed, to £sLcilitate work, that bills should be 
referred as of course to committees charged with the cognizance 
of the matters of which they consist, and be subjected to their 
scrutiny. If no objection occurred to the committees, the bill 
might, as we have said, proceed as of course. 

To facilitate legislation, it was also proposed that bills should 
in all cases be moved on resolution as to matters of principle; and 
matters of detail, of a novel or peculiar character, should be dis- 
posed of by way of instruction. 

The following suggestions mark out the course of procedure. 

That every member be of right entitled to present to the 
House, without speech or motion, a legislative report of the state 
of the law, on any matter that may seem to him defective ; such 
report consisting of a statement of the law, a statement of the 
grievance, a statement of the expedients in use, a statement of 
the expedients available, a statement of the matter of enactment 

That, on the presentation to the House of any such report, it 
stand referred to a committee of petitions and reports. 

That the committee of reports and petitions refer the same to 
the general committee of inquiries, or any committee having 
cognizance of such matters. 

That if to the general committee of inquiries it appear that 
there is matter of grievance, the bill be referred to a committee 
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of resolutions and instructions, to prepare proper resolutions and 
instructiona 

That on a day to be appointed for the consideration of resolu- 
tions and instructions, the member move such resolutions, &a 

That if the House adopt such resolutions and instructions, the 
same be referred to the other House of Parliament or to the 
committee on bills and statutes. 

That on the receipt of the resolutions and instructions, the 
committee on bills cause the matters to be prepared in due form 
to be imported in any general sessional law on the subject, or in 
a special bill, as to the committee may seem proper. 

That the committee on bills immediately refer the provision 
to any special committees having cognizance of the subject. 

That if any objection be taken on petition, or on the suggestion 
of any member, the chairmen and clerks of the committees take 
cognizance of such objections, and report them to the House^ 
with the views of the Committee thereon. 

That if no objections proper to any stage be taken by any 
committee, or by any member, or by any petitioner, the mover of 
the bill be entitled to have the bill passed as of course at that 
stage. 

That proper officers of the House be charged with the revision 
of bills, and bringing all matters required by the standing orders 
to be noticed, before the House at the proper staga 

Such a method would tend to make our legislative operations 
more business-like, and at the same time more scientific, and 
after no long period the principles would be established in prac- 
tice, the measures would be fewer in number, more consolidated, 
more constitutional, more complete — and not so full of blunders 
and inconsistencies, necessitating fresh accumulations of incon- 
gruous and unpractical legislation. 

We see no reason why the statutes of a session should exceed 
a very limited number, nor why they should not be like the 
customs and excise supplemental acts, repetitions of one another 
in structure, and so written that the fresh matter may be pieced 
on to the old without disturbing the existing fabric, and without 
presenting any obstacle to fresh incorporations of new matter, 
written with like regard to the framework of the then existing law. 
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• But to do these things we must be prepared to submit our- 
selves to the exigencies of the case, and to sacrifice our per- 
sonal vanity and our prejudice to the common advantage and the 
manifest requirements of the subject 

Our great statesmen, who suffer more than any by the pre- 
sent state of things, and our great lawyers, who, from the same 
cause, play so small a part, would do well to bethink themselves 
of the subject, and giving heed to those who have counselled and 
warned, and importuned, try for once, to become masters of their po- 
sition. A little less sleep, a little less slumber, a little less folding of 
the hands, alittle less listlessness, alittle less ignoration of the smal- 
ler aids, and a little less presumption would help to maintain po. 
sitions so hardly won, so easily, so unworthily lost. 

A great workman, a master mind, plans his arrangements and 
exhausts all appliances ; he knows how trivial an omission may 
defeat a great enterprise, how small and insignificant a person 
may thwart a £ar-reaching policy, if every step have not been 
made sure. 

But to do this well, we must have a basis, a recognized state of 
our law, a recognized state of institutions, a recognized manner 
of dealing with grievances, with the petitions that announce them, 
the substituted provisions in the shape of bills for obviating them, 
and an end and aim with which at least the majority of institu- 
tions for the time being, whose counsels and consent are requisite, 
coincide. 

Such a basis would be afforded by the consolidation of the law, 
by the organization of the civil service, by the internal reform of 
the House of Commons, in regard to its committees, and in 
regard to the procedure of legislation, and by affording to Gov- 
ernment systematic aid for the preparation of legislative reports 
and measures, and to Parliament, the means of revising current 
legislation. 

It is in vain to attempt, with hopes of success, any one of these 
measures. Each must be given in full force, and be so arranged 
as to be contributory to the success of all the rest. 

The grand quarrel of the liberal party with its leaders, and the 
present hopelessness of a reconcilement with any practical advan- 
tage, arises from the common disregard of the state of business. 
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and the means of dispo^ng of it ; a fault shared by every body, 
by followers as well as leaders, and by leaders as well as foUowers, 
they not only persist in having in their regard the opposite repre- 
sentations of the shield, but they will not even have bodily before 
them the very shield itself. Nobody seems to have the imparti- 
ality, the moderation, the wisdom to collect the contending claims, 
to bring them together in parallel, to order them in the degree of 
their assumed importance or practicability, and take the sense of 
the main body as to the order and manner of dealing with them. 

Nobody seems to be aware that the true predicament is the 
necessity of taking stock of the common wants and wishes of the 
people — of the respective abilities, claims, and indispensable 
qualifications of the different statesmen, both within and without 
the pale of parliamentary and official cognizance ; and, moreover, 
of the necessity on the part of every body to recognize, in some 
sort, the traditions of Europe, and the means of conciliating the 
comity of Nations to a common purpose of mutual support against 
the wrong-doer to the common peace of nations. 

Lawlessness in nations as well as lawlessness in subjects is the 
common evil to be obviated by unceasing care, by the com- 
bined aid of fear and love, of force and good will. 

Of fear and force we can have none with so much internal dis- 
traction and so little recognition of a constitutional existence of 
any sort. Of love and good will we can have little, if, despising 
the independence of others we perpetually fling at them our own 
independence and our own superiority in all things. 

This state of things is due in no small measure to the unstates- 
manlike character of our lawyers as a body. Few study inter- 
national law, or constitutional law, nor jurisprudence and legis- 
lation in their higher scope and conditions. 

Our finance is mastered because successive Chancellors of the 
Exchequer are permitted and indeed required to produce an 
annual budget ; and, by the changes which take place in ad- 
ministrations, there have arisen a body of Ex-chancellors of Ex- 
chequer, and Secretaries of the Treasury, able to deal with 
finance both in principle and detail. 

Not so with our constitution or with our law. Our efforts are 
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casual and empirical : and the lawyers are at more pains to 
contest a detail than to expound a scheme of policy. 

It has been suggested that it would be a good thing, if the 
lawyers of the house, as a body, would treat law measures, as the 
Scotch members treat theirs : if they would meet, exchange ob- 
jections, and come to a sort of understanding as to the general 
course to be pursued. 

For instance, it might be agreed that the Attorney-general 
should, on an early day in the session, bring forward a budget of 
measures affecting personal rights, proprietory rights, commercial 
rights, professional rights, and suitors' rights, tribunals, pro- 
cedure, pleading and forms. These like Customs acts should be 
framed after a general fashion — following the order of the con* 
solidated law on the same subjects. 

In his speech, he would necessarily mark the relation which 
they bore to the existing law, and the topics would after a while 
be habitually considered on principle by members, both legal 
and other. 

The measures so introduced on resolution, as in the case of the 
budget question, might be referred immediately on the first 
reading to committees, on which the lawyers could attend ; and 
the lawyers coidd also meet as a body to arrange the reception 
and manner of treating objections. 

Any body who has watched the facility with which financial 
measures so introduced pass the House, would recognize at once 
the advantage that would follow the same manner of introduction, 
and the habit of treating cognate questions collectively or in 
groups. 

Doubtless the commencement of the new practice would be 
attended with difficulties ; but as it is a matter of common inter- . 
est to the profession to adopt some such improvement, we might 
count upon a great degree of indulgent concurrence in the first 
stages of the experiment. 

Certain we are that a minister of justice will be of no value, 
unless both a better method of introducing law business, and a 
better method of entertaining it by the House at large be 
adopted. 

It is childish to suppose that Parliament will ever delegate to 
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a separate body like the statute-law commission, the dealing at 
large with the law. After a time perhaps, when, by a better 
method of proceeding, all parts of legislation had acquired a rou- 
tine character, the House might accord a confidence in a strange 
body, acting responsibly and publicly, to the extent of the second- 
ary matters. 

With a minister of justice— himself responsible, acting as a 
medium between the House and such a body — such a state of 
things might be brought about more quickly. 

But the basis must be found in the consolidation of the exist- 
ing law, in a practical form, enabling every body to see as in a 
chart the position and bearing of each part of the law, and the 
probable effect of introducing any modified or varied provisions. 

Nothing is so calamitous as the bit-by-bit style of legislation, 
groping in the dark — in ignorance of the law that is — in igno- 
rance of the position which the law is to take, and still more in 
ignorance of its effect ; doubling the effort in itself, and quad- 
rupling it in the successive attempts to amend the bad beginning. 

Here is a common evil requiring common recognition and as- 
sistance, in many different forma Each member of the commu- 
nity may perform his part by bringing to view that portion of it 
from which he suffers, and may present it to his representative in 
the courts of justice, the Qrand Jury, or to his representative in 
the town council, or to his representative in the county council, 
or to his representative in Parliament If any one asks who is 
my representative, the answer is, that person who in any such case 
represents his locality. Such representative is bound to bear 
with him such representations, to bring them to the view of his 
fellow representatives, and to hold counail with them as to the 
best means of meeting them. 

The executive officers charged with the assistance of such 
councils in the preparation of their measures, in the conduct of 
their proceedings, and in the execution of their decrees, are bound 
to take cognizance of such representations, to reduce them into 
the form most convenient for the disposal of them, and to 
assist in the adjustment of the decrees to the existing institutions, 
or to modify the existing institutions, so as to make them available 
for the beneficial purpose. 
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The 654 representatives charged with their budget of grievances, 
either individually or collectively, would find it difficult to dispose 
of the whole number. There are various ways of overcoming the 
difficulty. Let them form committees to briog to view the matters 
of consideration specially referred to their vigilance. 

Thus committees of localities, say the members of each county, 
might deal with matters having relation to their county ; while 
all the members for counties, all the members for the metropolis, 
metropolitan cities and large towns, all the members for towns, 
all the members for rural places, all the members for ports and 
maritime places, might be formed into committees for the con- 
sideration of matters more immediately affecting their places. 
Committees might be formed, too, of special subjects of general 
laws, of acts, votes, and proceedings, in their various forms of 
petitions, accounts, bills, estimates, &c. &a, which would consider 
the matters under the practical forms which they assume, and as 
advisers bring to the view of the house whatever of novelty, or 
exception, or objection, or irregularity might call for its attention. 

Such committees being standing, and acting under standing orders, 
and assisted by competent chairmen and clerks, would soon master 
the matters, and give fulness, regularity, and certainty to the 
operations of the House, and infuse into the whole body a prac* 
tical intelligence and skill, and habit of mutual assistance, which 
its present mobbish character forbidp. There are some things 
that may be served by unity, as matters of execution, and others 
by multitudinousness, as matters of council, and others again, like 
the present subject, require a combination of both methods. 

The members of the House, being charged with this committee- 
work under different phases, could not have either the time or 
inclination to usurp the functions of the executive, while they 
would acquire so much knowledge as not to be induced to desert 
their own, and thrust them, in stress of work, upon the executive. 

That something must be done is universally felt, but the incli- 
nation is as universal, to blame eveiy body but one^s self, who 
will be found to be, in most instances, the person in fault. 

The main difficulties which cross our path, as well in this as in 
many other enterprises, are (1.) want of knowledge of the whole 
body of measures under consideration, or in course of execution. 
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2. The supposition that nothiag opposed to the present con- 
ventional method of proceeding is practicable. Custom has ren- 
dered it a second nature, and it has become the very foundation 
of our operations. 

3. The supposition that the work proposed is to be done by 
ourselves, without aid and without facilities^ other than such as 
now exist, and with all present hindrances. 

The first difficulty may be removed by the skill and diligence 
of an index-maker, acting under the direction of somebody con- 
versant with official and parliamentary affairs. 

The second may be removed by shewing that the great diffi- 
culty results less from want of organization within the House, than 
from want of preparation, and that that which results from the 
internal state of the House, may be overcome by the extension or 
development of the present system of committees, distributing the 
work more fairly over the whole body of members, young and 
old, influential and uninfluential ; and by the application of the 
system adopted in private business, to public business of the same 
nature. 

The very distribution of the work among the committees, 
would teach the scope of the whole work, and many of the recon- 
dite considerations which are to be regarded. 

The third supposition is to be conquered by reinforcing the de- 
partments of state with proper legislative assistance, and by rein- 
forcing the House in like manner. 

But a capital means will be the bringing under view the steps 
which ought to be taken from the first inception to the final stage 
of every measure, and immediately after the passing of the mea- 
sure, and by requiring that every stage shall be faithfully attended 
to the full extent of its requirement ; and to that end, that every 
stage shall have its appomted agent, responsible for the full per- 
formance of the attendant duties of that stage. The following 
table will give a fair notion of what the stages ar^and the matters 
that belong to each stage ; and a practical legislator will find his 
account in doing some legislative work, in full detail, according to 
the order and manner of proceeding mdicated by the tabla Few 
miscarriages would happen, if they were accurately regarded. 

We believe that no unnecessary point is inserted. It would be 
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desirable, for practical purposes^ that many of them should be de- 
tailed and exemplified 

Having before us the main propositions of grievance or defect, 
the first step is Preparation of the Measure by collecting the — 

1. Petitions by the Subject. 

2. Representations by the Publio Aathorities. 

3. Reports of the Courts of Justice. 

4. Complaints and Observations by the Frees. 

5. Beports by the Legislature. 

And by making — 

6. Inquiry into the State of the Law. 

7. Inquiry into the State of the Grievances or Defects. 

8. Inquiry into the State of the Expedients in Uiie. 

9. Inquiry into the Conformableness of Existing Arrangements, with such 
proposal, and the necessary Modifications of Existing Arrangements. 

10. Inquiry into the Conformableness of the Proposals, with Existing 
Arrangements, and the necessary Modifications of the Proposals. 

11. Resolutions of Matters of Principle. 

12. Instructions as to Matters of Detail. 

The second step is the Reduction of the Measure into form : — 

13. In Relation to the Whole Body of Law. 

14. In Relation to the Common Law. 

15. In Relation to the Oeneral Law. 

16. In Relation to the Special Law, of which it forms a part. 

17. In Relation to the Individual Law to which it is proper. 

18. Preamble Statement of Law. 

19. Preamble Statement of Grievances. 

20. Preamble Statement of Expedients. 

21. Preamble Statement of Expedients avaiUble. 

22. Preamble Statement of Resolutions and Instructions. 

23. As to Special Matters. 

24. As to Special General Matters. 

25. As to Transitory Matters. 

26. As to Explanatory Matters. 

27. As to Supplemental Matters. 

28. Collection of Rival Projects. 

29. Subjection of all to the same Process. 

The third step is the Consolidation of the proposed Law and 
its matters with the existing Law and existing matters, of which 
the Processes are : — 

30. Ascertaining the Particulars of the Institutions and Law of England. 

31. Ascertaining the Particulars of the Institutions and Law of Ireland. 

32. Ascertaining the Particulars of the Institutions and Law of Scotland^ 
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33. Ascertaining the Particulars of the Institutions of the Laws of the 
Colonies. 

34. Ascertaining the Particulars of the Institutions and Laws of the Empire 
(not proper to any of the ahove). 

35. Assimilating the different Matters to a Common Standard. 

36. Developing them where deficient. 

37. Expurgating them where excessive. 

38. Amalgamation of the Matters without Repetition, Excess^ or Deficiency 
one Body of Law. 

The next step is the Revision of the Whole : — 

39. Revision of the Structure. 

40. Revision of the Matter. 

41. Revision of the Ordering of the Matter. 

42. Revision of the Verbal Expression. 

43. Revision of the Typographical Expression 

44. Report of Exceptional Peculiarity. 
46. Report of the Defects of Unity. 

46. Report of the Defects of Uniformity. 

47. Report of the Defects of Propriety. 

48. Report of the Defects of Comprehensiveness. 

49. Report of the Defects of Completeness. 

The next step is the Programme or Report as to agenda ot 
matters of attention at each stage of passage through the Legis- 
lature : — 

50. On Notice of Motion. 

61. On Motion for Leave. 

62. On Parliamentary preparation of the BilL 

63. On Printing of the BilL 
54. On First Reading. 

65, On Second Reading. 

66 On Going into Committee. 

57. In Committee as to Administrative Matters. 

68. In Committee as to Official Matters. 

59. In Committee as to Inquisitorial Matters. 

60. In Committee as to Matters of Record. 

61. In Committee as to Judicial Matters. 

62. In Committee as to Matters of Suh^Legislation. 

63. In Committee as to Financial Matters. 

64. In Committee as to Special Matters. 

65. In Committee as to Local Jurisdiction. 

66. In Committee as to Direction, Inspection, Superintendence, and Control 
of Matters. 

67. In Committee as to Persons affected. 
6S. In Committee as to Proprietors affected. 
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69. In Committee as to Commercial Feraoas affected. 

70. In Committee as to Professional Persons and Functionaries affected. 

71. In Committee as to Suitors affected. 

72. In Committee as to Rights and Obligations generally. 

73. In Committee as to Tribunals. 

74. In Committee as to Procedure. 

75. In Committee as to Pleading. 

76. In Committee as to Forms. 

77. As to Consideration of Report. 

78. As to Recommitment. 

79. As to Third Reading. 

80. As to Title. 

81. As to Passing. 

82. As to Carriage of Bill to other House. 

83. Proceedings of other House. 

84. Disagreement of the two Houses. 

85. Proceedings on Passing the Legislature. 

The last stage, but to be had in mind in all the earlier stages 

the Action on the Law immediate on its passing : — 

86. Notice in Crazette or other Promulgation. 

87. Notice to Special Authorities. 

88. Notice to Special Persons or Officers affected. 

89. Incorporation in Greneral Law. 

90. Incorporation in Special Registers. 

91. In Histories of Matters. 

92. In States of Matters. 

93. In Teerries of Places affected. 

94. In Rolls of Persons affected. 

95. In Charges of Persons affected. 

96. In Calendars of Persons affected. 

97. In Registers of Transactions. 

98. In Instructions. 

99. In Index Concordances. 
100. In Commentaries. 

This table is purposely drawn out, not fully, but sufficiently so as 
truly to explain the practical legislative processes, both antecedent 
to, incident to, and consequent on, the action of the legislature in 
each case ; the neglect of which has begotten so much miscarriage, 
so much misunderstanding and conflict among our legislators, and 
between the legislature and the judiciary. Impatient souls may 
vociferously ignore the necessity of such elaboration, and some of 
the ministers and servants of the legislature may echo the vocife- 

VOL. V. NO. X. X 
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ration, but they who have been engaged in the processes, as assis- 
tant legislators and as officers appointed to execute the defective 
legislation, will think no care and pains excessive ; and by taking 
the matters point by point in the order of sequence, by assigning 
to each matter appropriate skill — by assigning cognate matters to 
the same committee or tribunal, and by aiding the committees^ 
not by one or two highly paid officers without assistance, but by a 
well-instructed and well-trained body of officers, duly organized to 
do the work, after design, plan, and specification, and upon esti- 
mates and contracts, this work, just as well as has happened with 
many other great works, may be executed with accuracy, and 
with due despatch and punctuality. 

The above is a mere outline of the course of operations as they 
occur in each single instance. It must be reserved for another 
opportunity to show the great scheme or outline of the end to be 
obtained, as well as moulds or models for the use of the workmen, 
by which the utmost attainable simplicity and intelligibility may 
be obtained, so that legislator, judge, officer, lawyer, and common 
person may each see that law which it concerns him to know, in 
the shape in which he specially needs it, and, at the same time, 
in a shape coherent with the main body of law, and calculated to 
give it not one but all the aspects in which law has to be regarded, 
without confusion or repetition, and without bringing to view 
more than the special user of the law requires for his purpose. 

The late Statute Law Commission refused to give opportunity 
to present these matters to its attention. The committee of last 
year of the House of Commons was cut short by the sudden dis- 
solution of Parliament. The members of the late Government 
did not resume that committee, and thus this, and other plans, 
all deserving of consideration, have been shut out of view. 

It is a maxim of ours, founded on some experience of its prac- 
tical utility, that it is wise to accept every plan to the extent of 
recognising its nature and specific uses, since whether it be 
adopted or accepted, it aids to enable ourselves and others to 
appreciate the value of our own. 

The liberal membei^s of Parliament, and the liberal members of 
the Government, will do well to consider, whether their predica- 
ment does not arise from an exclusiveness of policy, which 
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deprives all things of comprehensiveness and completeness, and 
so ensures their failure. 

Supposing that the suggestions herein given not to be extend- 
ed, it may be well to suggest a convenient agency, not a com- 
plete one, or that most to be desired or most practical, but a 
convenient one, by which practical assistance may be given for 
the execution of the subsidiary details to which we have adverted, 
and which are necessary for complete parliamentary success, and 
the reduction of legislative business to a practicable quantity. 

Assign to each of the above stages a good practical workman, 
capable of performing the services incident to it, and bound day 
by day to render such services in respect of whatever measure is 
submitted to him. 

If the work be too much for him, supplement him by an 
assistant, who may work, ride and tie with him, thus perfecting 
the routine by rendering it more continuous. 

If the work be too much for them, proceed in like manner, 
until each day be covered with its appointed service, and the 
whole work be made entirely continuous. 

Then, if the force be insuflficient, double it, by giving to each an 
assistant of the lowest grade of service, a mere register- keeper. 

If still insufficient, add a writer and reader. 

If still insufficient, add an agent or manager. 

If still insufficient, add a recording officer. 

If still insufficient, add an executive officer. 

If still insufficient, add a principal assistant 

Observe this order ap that which is the most suitable, as it is 
the natural and usual order of supplementation of assistance 
pursued in most businesses. 

But, before you supplement so entirely the official aid, complete 
the literary and mechanical assistance. 

By the use of the mechanical assistance forms containing all 
constant matter may be supplied, leaving to the literary assistance 
to furnish the variable matter adapted to the occasion. 

It will be the function of the statioi\er, with the aid of the other 
mechanical assistants, to furnish these forms, and to collect to- 
gether therewith all exemplifications of the application of the 
forms, to the end that stereotyped forms may not come to be 
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used, without distinct reference to the special purposes of each 
occasion. 

If instructions accompany these forms, the peculiarity of each, 
and the occasion for the peculiarity, may be indicated, till the 
form become an exact application of the scientific purposes of the 
transactions, with the nicest adaptation of it to every the minutest 
particular, such as may satisfy the most classical and tasteful 
mind. 

But, that the inferior agents may not be impeded by the in- 
adequacy or incompetency of the higher agencies, the following 
operations must take place simultaneously with those above- 
mentioned, or soon after ; and care must be taken that the sup* 
plementation of the higher agencies, by such means, may be made 
by the employment of persons fully conversant with, and appre- 
ciating the details of procedure provided for by the inferior 
agencies. It is by the want of harmony, not to say mutual 
understanding of the higher, the middle, and the inferior orders 
of official persons, that so much failure arises. 

An officer of the army must pass through grades of service 
that make him accurately acquainted with all that concerns the 
common soldier, and each grade of service beneath him. Not so 
with the official : he passes to the very top of the service by per- 
haps the gift of words, ignorant of things in their stubborn 
nature, and still more ignorant of persons in their stubbomer 
nature, and conceits himself that, because he is chief in position 
he is chief in knowledge and acquirement, and acts accordingly, 
with arbitrary confidence, ignoring the traditions of his office and 
the practical experience of his assistants. 

The official system should be made more natural and uniform, 
more conformable to, and efficient for, its purpose ; and then it 
should be applied uniformly to all departments of service, with 
such special adaptations only as its special exigencies may need. 

If this rule were applied to the Bouse of Commons, the mem* 
bers would become masters of official routine ; and when, by the 
chances of political warfare, or by the supremacy of merit, they 
should come to be placed over other departments of service, they 
would have nothing to learn but the special matters of their 
office ; and their viceroy would neither rule over them, nor would 
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tbey recklessly destroy the fabric and its valuable uses by reck- 
less change. 

The practical knowledge of official mechanism, and the means 
of ensuring constitutional action and responsibility, would become 
a matter of common knowledge ; and it would come to pass, that 
there would be less trouble in creating new institutions and modi- 
fying old ones ; and there would be less of that heedless diversity 
of system which is found to prevail in most of the public insti- 
tutions of the country, and less difficulty in overcoming the 
arrears of measures, that now distract attention and impede 
legislation. 



abt. vil— considerations on costs. 

It has long been a matter of extreme surprise to us, that 
among the many proposals for the reform of the law, which have 
been cropping up of late years so plentifully, we so seldom hear 
of any proposal for mitigating the plain injustice which is every 
day done by the course of our law in regard to costs. We 
believe that the perpetual recurrence of the injustice has so ac- 
customed us to it, that we do not in general think it an injustice 
at all, and yet, when stated in words, it amounts to a truism to 
say, that the refusal of a right is an injustice, or even the refusal 
of a right, except on conditions. What is the meaning of a right ? 
Is it not that to which a man is unconditionally entitled % And 
to annex conditions to that enjoyment, whereto a man is uncon- 
ditionally entitled, is an injustice as plain^ though perhaps not as 
greats as to refuse him the enjoyment altogether : yet is this done 
day after day, and day after day passes without comment 

Take for example a very common case, which will illustrate 
the position we have chosen. A question arises between a single 
plaintiff and a single defendant, a question whereon the rights 
really appear doubtful, and there is no moral blame attaching to 
either side, they have simply taken each the view of the matter 
which makes most for his interest ; suppose the suit comes on 
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either at law or in equity, and the decree is for the defendant, and 
let us, to take the most favourable case, even say that the decree is 
in his favour with costs : the plaintiff appeals, and on the appeal 
the court is divided, — the decree below is affirmed, but without 
costs of the appeal. This is the universal course of practice under 
such circumstances, at least in equity. 

It is a hard case on both sides ; there seems no reason in truth 
and justice, why the plaintiff (who by the mere uncertainty of 
the public law and without any blame attaching to himself, 
has been put to the choice of abandoning what he thinks, and 
with fair grounds, to be his right, or else of asserting it by an 
appeal to the justice of the country,) should have, in the latter 
alternative, to pay heavily for settling the law, to his own detri- 
ment, and solely for the advantage of the public, to pay for clear- 
ing up doubts in the promulgation of the laws which the public 
is bound to have promulgated free from doubt. Strict justice would 
say that the public, which left the doubt, should pay for its 
solution, more especially as that public forbids the individual from 
ignoring the doubtful law, and relying on his natural remedy of 
force. But concede for the moment the point in the plaintiff's 
case, and admit that he must pay, not for any moral fault of his, 
but for his very slight error of judgment in misinterpreting the 
hopeless enigma set him by the legislative sphynx ; how are we^to 
defend the case of the defendant ? Is it not too much that 
CEdipus too must be devoured, because the stupid Thebans 
have not answered the riddle, although he has shown himself 
of such sagacity as to baffle the sphynx intellectually ; still eaten 
must he be ; while she, instead of dashing herself from the rocks, 
proceeds to invent other cruxes, for the confusion of the other 
Thebans. 

We know of one case which occurred lately, where, on an 
appeal to the House of Lords, all the Lords were unanimous 
in favour of the respondent, who had been defendant in the cause 
below, yet the appeal was dismissed without costs, because there 
was one case on the books which seemed to favour the appellant's 
view. The costs of one respondent on that appeal were about 
J^1200 ; and this he had to pay, because, he being in the right, 
another person chose to take a different view of the law. 
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Now, if we were not $o used to this injustice, could we fail to 
be struck with it ) 

Another very common case is where a bill is filed to enforce 
specific performance of a contract for the purchase of land, and 
objections are taken by the purchaser to the title. On the hearing, 
the objections are shown to be bad, and the contract is decreed 
to be carried out, but tvithout costs on either side. 

Now this may be fair in a case where the objections are taken 
on matters of evidence which the vendor had neglected to provide, 
for it may be said that he ought to make his title quite perfect, or 
as perfect as it is possible to be made ; though, in that case, why is 
the purchaser to pay because he did not choose to take the title 
unless made as clear as possible? But in nine cases out often 
it is not on a question of procurable evidence that such a state of 
things arises, but on a question of disputed law ; and here again 
the fault lies with the public, and the public should pay. There 
is no use in multiplying examples, as they would hardly i3e intel- 
ligible to persons unacquainted with law, and to those who know 
what law is they are unnecessary, as each one can remember cases 
unnumbered of injustice effected by right decrees on costs, that 
is, right as the law stands. 

Now on what basis does all law stand ? If society requires a 
strong man to give up his power, nay his right, of defending his 
rights, by his right hand, is not society bound to secure him in those 
rights ? If it require a man to forbear defending himself where his 
adversary is weaker, is it not bound to defend him where his 
adversary is stronger ? Yet here we have the law stultifying itself 
by proclaiming authoritatively, these are your rights, but you 
must pay if you will have them, and if you have not money to 
pay, then you cannot have your rights. Surely this is saying, 
" if you have not money, we will do you wrong,'' for a denial of 
right is an infliction of wrong. 

The matter were not so palpable if it were not that the two 
decrees go together, the declaration of right and the denial, or 
rather refusal, of it, at the same time. 

One other case we may call our reader's attention to ; that of 
bankruptcy, or insolvency. The principle of bankruptcy is that 
each creditor gives up something of his rights, for the benefit of 
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the creditors collectively, and is compellable to do so by law. 
Now this is all very right, but if you take away from a diligent 
creditor his advantages, you ought at least not compel him to pay 
your expenses, or any share of your expenses, in depriving him 
of those advantages : in fact, to make the expenses of bankrupt- 
cy a charge on the bankrupt's estate, is because the creditors 
have lost some of their rights, by misfortune, to make them pay 
you for depriving them of other righta 

In the case of a surplus estate only, should any costs of a 
bankruptcy come on the bankrupt's estate, such surplus should 
of course be applied, as far as it will go, to indemnify the public 
for the costs, which the public ought to bear in the first instance. 

But enough of examples: if the injustice is not plain to the moral 
eye of the reader, any further exposition were displaying one colour 
after another, to one who is conscious of none ; if a man cannot 
see an object which is red, it is hopeless to attempt to make him 
do so, by showing him a similar object which may be blue or yellow. 

The apparent argument which is urged in favour of the present 
system, is that which was long since overturned by Bentham, viz., 
that those who gain the advantage of the 1ft vs, should be the 
ones to pay for that advantage ; those whose rights being doubtful 
have been cleared, should pay for the clearing. To this it was well 
and truly answered by Bentham : those who gain the advantage 
of the laws, are those whose rights have been secured without 
question. Those who are put to the trouble, annoyance, and delay, 
which are inseparable from legal proceedings, so &r from paying 
further, should rather be indemnified by the public, which has, 
by mal-legislation, brought these evils upon them. The doubt 
upon their rights was one injustice inflicted on them by society, 
and cannot be cured by the additional injustice of making them 
pay to remove those doubts, which, but for society, they might 
ignore, and rest securely relying on their strength. There is no 
other argument of which we are aware, resting on principle, in 
favour of the existing state of things ; but there is one of some 
weight based upon the probable evils of a change. 

It is said litigation would be stimulated. We answer, if it 
were so, the evil is questionable ; it is a less evil that true rights 
should be honestly pressed, than that injustice should triumph 
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tinopposed, because of the poverty or timorouBness of the injured ; 
and it is only to just prosecution of true rights, that our proposed 
changes could act as a stimulua If there were any appearance 
of a frivolous claim urged, or a frivolous defence relied on, by all 
means let the party urging such claim, or relying on such defence, 
alone pay the costs of both sides, and let each side pay its own 
costs of malpractice, or bad pleading, or anything which may be 
charged to its neglect or misconduct But where the dispute 
/arises from a question of law, which is open to reasonable doubt, 
all the costs necessary to raising and deciding such question, 
which have been honestly incurred, ought to be certified by the 
court and paid by the publia The discretion might safely be left 
to our judges; the questions of costs are, as it is, in their discretion 
in courts of equity, and less injustice would be done by a wrong 
decree, under the altered system, than at present ; since, if a judge 
is incompetent, it is fairer that the public should pay for his 
incompetence than a private person,--^the public has appointed 
him, he is the officer of the public. 

There is one practical difficulty in the way : we do not deny 
it The change proposed would increase the civil list Here we 
believe is the true difficulty in the way of the change, all others, 
both speculative and practical, fade into insignificance before it ; 
this, however, is a question for the statesman, not for the philoso- 
pher, and is better considered apart ; it is well first to consider if 
the change be right ; secondly, if it can be made. People will 
no doubt object to be taxed, but if the change is clearly seen to 
be right, there is much reason to hope it will eventually be made : 
West India slaves were once emancipated, which shows that a 
country will sometimes pay for what it is convinced it ought to 
do ; besides, many will really gain by the change, and no one can 
tell how soon he may himself su£Fer by the present state of 
thinga In any case it is something to be brought to the confes- 
sion, that it is a choice between dishonesty and poverty ; and this 
country is backward to admit, that she is too poor to be honest. 
If she be, who is rich enough to be honest 

The change, as we have before stated, we think, is really open 
to no objection in point of principle, and the difficulties in point 
of detail, if any, might easily be got over ; waiving, therefore, the 
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financial difficulty, let us consider some further probable conse* 
queuces of such a change. 

First, It is an admitted desideratum, that the poorer classes 
should have cheap law, or at least it seems to be so admitted. But 
what the poorer classes want, is not cheap and bad law, but cheap 
justice ; and nothing that can be given them in the way of small 
courts and inferior judges, would at all come up to the advantage 
they would derive by having their cases decided by the ablest 
men, and in the best courts, being at the same time indemnified 
against all expenses incurred bond fide. 

The county courts would not, at the same time, be superseded, 
there are many advantages which they possess, and not the least 
would be the speed of their decisions, which must of necessity be 
greater than could be attained in the superior courts. The ad- 
vantages, even of the county courts, would be extended, since 
the law could be put in force, even in them, at a less expense 
to an honest claimant, or at least, at a less risk than can be done 
at present. 

This would be one and an immediate advantage derived from 
the proposed change. There is one which is more remote, but not, 
in our belief, of less importance. 

It is a matter of every day observation, that the legislation of 
this great country is carried out more imperfectly, crudely, and 
unskilfully, than that of any other country in Europe ; that, 
though the policy of a measure may he good, its form is such as 
to render it unintelligible in many cases, difficult of construction 
in almost all ; and the reason is to be found in the way that legisla- 
tion is conducted. The forms of debate are not well adapted for 
maturing the form of a law, though admirable for obtaining the 
sense of a body, on the abstract merits of a principle which can 
be reduced to a single issue ; and our legislature has never taken 
means for providing any machinery by which the propositions 
affirmed by our Houses shall be reduced into well-framed and 
well-considered laws — and why ? Simply because it is no body's 
business, and nobody in particular has to pay for the default; it is 
a matter of complete chance at whose expense any doubts in the 
law shall be cleared up ; and the errors of legislators are paid by 
the unfortunate, who shall first have a case raised under the pro- 
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TisioDS of a statute, a statute perhaps passed with the intention 
of relieving persons in the very condition he may happen to 
occupy. If the proposed change were adopted, it would become 
the immediate interest of every constituency to urge on their re- 
presentatives that proper measures should be taken for reforming 
our legislative machinery. It would be the immediate interest 
of every ministry to take measures to have its bills as well framed 
as possible, for a government could effect by good laws a great 
saving in the expenses, and consequent taxation of the country. 
One class would at first seem to be injured, viz., the lawyers, even 
they, however, would not be injured so much as dispensed with ; 
there would not be so many of them needed, and the work which 
they had to do would be lightened. If our proposition in any 
degree tended to so desirable a consummation as the framing of 
well-contrived laws, it would in itself save the country in general 
a vast expense, now annually incurred in litigating the meaning 
of acts of parliament ; and it would, at the same time, effect an 
equitable, or more equitable, distribution of the necessary costs of 
unavoidable litigation. Both these ends, if attained, would be 
great blessings to the country, and if our efforts shall at all 
conduce to either of them, we shall feel rejoiced that we have 
used those efforts to such effect. 



abt. viil— local judicature. 

AMONG the great changes and manifest improvements in our 
jurisprudence which have of late years been effected, there 
is none more important than the establishing of Local Judica- 
ture. But much remains to be done before we can have any 
right to afiBrm that its great object is attained — the bringing home 
justice to every one's door. There are manifest defects still to be 
supplied, of which there only need be mentioned three capital 
ones. There is no equitable jurisdiction intrusted to the County 
Courts ; they are confined in the authority which they possess to 
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causes of less importanoe than they could well deal with ; and 
their unlimited jurisdiction by consent has been so vested that 
the option is rarely exercised. Nevertheless, although thus 
crippled and thus restrained, they have been of inestimable 
benefit to the community, and continue to bestow upon it, for 
the first time in the history of our judicial system, the blessings 
of a law accessible to all classes, without the vexation of endless 
delay, or the burthen of unbearable expense.^ 

The opposition which this system has experienced, both from the 
legal profession and the bench, is very remarkable. That it should 
be no £&vourite with the bar, and if possible less agreeable to the 
attorneys, might naturally enough have been expected ; but the 
judges, whose labours it tended so materially to lessen, might 
naturally have been expected to regard it with favour. Yet 
while disclaiming all intention of undervaluing Local Judicature, 
and using respectful language towards those who preside in the 
County Courts, no one can avoid perceiving that these courts are 
regarded as an encroachment upon Westminster Hall ; and very 
recently, the most manifest indications of dislike, if not of hostility, 
have been displayed. The utterly erroneous, and, indeed, uncon- 
stitutional doctrines, which have been ventilated in high quar- 
ters, in connection with this subject, demand the most serious 
attention, for they are most perilous in their tendency. As they 
almost altogether spring out of the controversy respecting the 
salaries of the County Court Judges, we may at once advert to 
that as the issue between the friends and the adversaries of Local 
Judicature. 

The original design was to secure the services of the ablest and 
most respectable member of the profession, by allowing £1500 a 
year. This was the sum proposed both by Lord Brougham in 
1830, and by Lord St Leonards asserted to he absolutely re- 
quisite (House of Commons' debates, Hansard xxiv., 267, 284, 
29th April, 1830) ; unhappily it was reduced to £1000, when the 
bill passed in 1846. Some years after, the House of Commons 
voted the sum of £1500, and not less than £1200. This led to 
the crying evil of the Treasury apportioning the salaries ; and 

Lord Brougham's original Bill of 1830, extended to £100, gave testa- 
mentary jurisdiction, and local, that is drcoit, appeal 
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according to some notions of the amount of business transacted, 
assigning to one £1200, to another £1350, to a third £1500. 
It was found that the grossest blunders were committed in this ap- 
portionment, even upon the absurd principle adopted of taking as 
the rule the amount of business done. Thus all the metropolitan 
courts were allowed £1500 ; while it appeared that five of them 
tried, on an average, only sixty-four causes^ from £20 to £50 ; 
and five of the provincial courts tried 130, or more than double. 
So if the number of days was taken as the test, it was found 
that of the fifteen selected for the highest salary, the average 
sittings were less than of those excluded. Indeed, comparing 
individual cases, five courts, with the increased salary, were found 
to sit little more than half the number of days which five others 
sat, who were confined to the lower salary. The number of 
hours sitting afforded no test that could be relied on ; and the ma- 
terial cb-cumstance of distance was entirely left out of view by the 
Treasury ; though it was notorious that the metropolitan judges 
had only half an hour or an hour's drive to the court, while some 
of the provincial judges travelled hundreds and all of them scores 
of miles — one no less than five thousand in the course of the year. 
N'ever, in short, was any arrangement more full of gross blunders 
and crying injustice. But the most grievous part of the whole 
was the monstrous plan of leaving a Treasury ofi&cial to apportion 
judicial salaries at his pleasura Indeed any such apportionment, 
any discretion in a matter so delicate and important, was, when 
the subject came to be axamined, held to be utterly inconsistent 
with the nature of the case, to what hands soever that discretion 
might be intrusted : and accordingly all the Law Lords declared 
their opinion to this effect — Lord Cranworth (Chancellor), Lord 
Lyndhurst, Lord Brougham, and Lord Campbell, alike treating 
it as (in the words of Lord Campbell) ** monstrous, and not to be 
endured for a single moment.'^ 

It became, therefore, altogether impossible to continue this 
practice any longer ; and it was resolved to equalize the whole 
salaries. Nothing could be more unhappy, or in itself more un- 
just, than the mode hit upon by the late Government to effect 
this equality. The House of Commons had determined that 
£150 should be the maadrnvm, and £1200 the minimum; but 
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allowing that all might have either the former or the latter. 
The Government said, "Let all have the minimum ; " and 
though those to whom £1500 has been assigned, fifceen ia 
number are to retain that salary during their time, their suc- 
cessors are to be reduced to £1200, when, very certainly, their 
duties will be as laborious, very probably more laborious. Indeed 
it is one of the many absurdities committed in this matter, that 
all the while the salaries are reduced^ the business cast upon the 
courts is increased. Hardly a session passes in which some 
new work is not given to these courts. Thus one act gives them 
jurisdiction in important and often difficult cases of charitable 
trusts ; another in questions of revenue ; a third in arrest of fugi- 
tive debtors ; while a fourth enables judges at Nisi Prius to send 
cases to them for arbitration* The entire success of the system 
is of itself a great and constant cause of increasing their business 
from an average of four to 50,000 causes during the first ten years ; 
the increase has been such, that above 700,000 was the amount 
last year. It will not be credited, some years hence, when the 
petty and personal cavils of the present day are forgotten, that 
disputes could ever have arisen, and among legislators of high judi- 
cial station, upon the assigning a few hundred pounds, more or 
less, to secure the services of the best men in courts of such vast 
importance, performing the bulk of the judicial business of the 
country.^ 

But the question of salary is really not the matter of import- 
ance in the present discussion, although we take it as the issue 
on which the adversaries of local judicature have deemed it ex- 
pedient to take their stand. The substantial cause of dispute ia 

^ Above fiye millions of causes have been disposed of since the establish- 
ment of these courts ; settling claims to the amount of sixteen millions 
sterling. The increasing all the salaries to £1,600 would only require 
the exercise of the power given in the act (19, 20 Vic, c. 108), and making 
the fee on each plaint one shilling in the pound, which would raise double 
the sum required. But such places as that of high bailifi^ who, in some 
coiu'ts, has £1,000 a-year, though not a professional man, should be 
abolished ; and whatever can be done by stamps should be so done. Two 
leading members of the present government strenuously urged the in- 
crease of salary. Sir J. Pakington moved and Lord Stanley seconded 
this. 
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the aversion entertained towards the county courts. The errors, 
both in the principle of apportionment and in its application, 
were exposed and exploded a year or two ago ; but have left 
their influence somewhat less openly avowed upon those who 
now deal with the subject. That influence is plainly to be 
traced in the latest discussions; and it is closely connected with 
that undervaluing of the local courts, which has unfortunately 
been too prevalent an error of those in the higher judicatures. 
The unhappy misnomer of small debt courts has had no little 
hand in propagating the prejudice on this subject. That small 
debts are to an enormous amount disposed of in these courts 
is undeniable, and is a most happy result of their establishment, 
it being certain, on the one hand, that we have no right what- 
ever to reckon any debt insignificant, and on the other that 
the former small debt courts were found in every respect un- 
satisfactory. But the name might just as well be given to the 
superior courts. When the average number of writs issued in 
the superior courts was, by the return in 1855, 81,000, nearly 
one half, 40,000, were for sums under fifty pounds; so that 
half the business of these superior courts was of the same de- 
scription with the business of the county courts. No doubt a 
much larger portion of the county court business was confined to 
debts, which, although they may come before the superior courts, 
yet in general do not Yet, let us only make the comparison on 
the debts above twenty pound, in which there is, practically 
as well as by law, a concurrence between the local and the 
central courts. Of the 100,000 actions brought in the superior 
courts, two per cent, according to the statement of the commis- 
sioners, proceed to trial — that is, about 1,000 of the 50,000, but 
for sums under fifty pounds, and by far the greater part above 
twenty pounds. About 8,000 last year were brought for such 
sums in the county courts; but above one-half of these were 
actually tried; and in order to estimate the great aid derived 
from these courts by the superior courts, we have only to note 
the falling off which their establishment occasioned in the business 
of the latter. It fell off one-third; the difference being between 
120,000 and 80,000 actions brought; and of those tried, the 
difference was between 2400 and 1600 — or a falling off in the pro- 
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portion of three to two. We do not mean to dispute that the late 
caanges in the law of procedure have tended to increase the busi- 
ness of the superior courts, at least, their business in chambers and 
in banc, while the falling ofif in all the circuits, and at Nisi Prius 
in London and Middlesex is undoubtedly very great. But the 
increase of the county court business, to which we have already 
adverted^ has been much greater in proportion than in the superior 
courts. 

Among other errors that have been intruded into these dis- 
cussions, and by persons of high judicial station, two are to be 
noted as of a most pernicious tendency, being contrary to every 
principle which ought to guide us in dealing with the question of 
judicial service as regards its remuneration* The first error is 
that of Lord Cranworth, whose argument in favour of the 
lower salary was that as often as a county court judgeship 
fell vacant, he had many applications for it from respectable 
barristers. To this the answer was obvious, and was given, 
that on any judicial vacancy, including that of the Grreat Seal, 
there never would be wanting men of perfect respectability, and 
even quite competent, ready to take the vacant office, at half the 
salary now assigned. T« Paine declared that an able-bodied man 
could be found willing to take the office of king for five hundred a- 
year, and that we give fifty thousand. That a very sensible differ- 
ence existing between £1200 and £1500 a-year, men who would 
refuse it on the one footing will take it on the other is undeniable ; 
and as success at the bar is the main test of eminence, no doubt can 
possibly be entertained that the better salary gives a choice among 
higher members of the profession. 

The other error is that chiefly of Lord Wensleydale, whose 
feelings on county courts savour strongly of the courts in which 
he has so lately been a distinguished judge, we may add, one of 
their most able and useful members. He has, according to the 
late statement of Lord Chelmsford, been occupying himself with 
the statistics of the case, and proceeding upon averages. We pass 
over the error into which he was led, apparently by the mistake 
of the clerk in copying a return, and making one judge attend only 
45 times in a year. But, in passing, we may well observe how 
ready his lordship's belief touching county court judges must have 
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been, when he never suspected that this must be a clerical error, 
or at least an instance arising from mere accident ; for who could 
fancy that any judge had sat much less than one day in a week, 
unless he had been ill 1 The number was manifestly 145, and 
not 45. But we go to his lordship's doctrine of averages. Now, 
we utterly deny that this affords anything like a safe, or even a 
rational criterion. How would it fare with the Court of Queen's 
Bench if at all times an average was taken of the business in the 
three courts? and how would it fare with the judges of all the 
courts if the amount of their business was always to be takeu as 
the rule for apportioning their salaries? For a long course of 
years there was so little business done in the Court of Exchequer, 
that the standing joke in Westminster Hall was to compare the 
barons to partridges in November, as no sooner sitting down than 
they were up. Yet of late years that court has been overloaded 
with business. The Common Pleas too, for some years, had so little 
to do that it used to rise before midday ; and the chief-justice 
had been heard to say, "Don't go further in this, for to-mor- 
row we shall have nothing at all to do/' There is now no lack 
of business in that court All this leads to the conclusion that 
ample salaries must be given in order to secure able and worthy 
men, and give the community the inestimable benefit of their 
services at all times; men able always to perform their high 
duties satisfectorily, whatever may be the fluctuations in the 
amount of labour which these duties shall exacL^ 

The system of local judicature has become now so deeply rooted 
in this country, and in the affections of the people, that no pre- 

^ The rearrangement of the districts of these local courts has become 
necessary and been effected, but not before great evils had arisen from the 
pressure on some of the judges. Mr. Pollock, at Liverpool, was sacrificed 
to his zeal in undertaking more than any man's strength could sustain. 
It is nothing like an answer to the complaint often made by him, that his 
overwork was owing to his great popularity among the suitors. A col- 
league ought to have been given him ; and if the existing act did not 
. authorize this, it should have been amended, and its powers enlarged. 
Some complaint of non-residence has been made in one or two cases. But 
a more strict superintendence by the Great Seal should have remedied this ; 
and it is affirmed that in the case chiefly referred to, the bad health of the 
judge was the chief, if not the sole, cause of his absence. 
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judices, in any quarter, should they succeed in disinclining the 
government or the legislature towards them, can ever cause a re- 
tracing of the steps by which their establishment has been brought 
about. Nothing remains, therefore, but to improve them, and to 
take every possible precaution against either unworthy or ineffi- 
cient appointments, as well as to extend their great usefulness, 
and amend their procedure. 



Art. IX.— LAWYERS' LITERATURE. 

NOVELS. MARGARET HAMILTON.^ 

The " Novels ** of the present day comprehend all interests, all 
transactions, human and divine, and many of them depict with 
wonderful force and accuracy the pictures of life, that are, or ought 
to be, under the cognizance of our profession. It is dear that no 
law library is complete without the legal novel, as no lawyer is 
complete without a knowledge of human nature, and conventional 
(or second) nature, which stand before all law, and constitute its 
substantial, its essential part 

We recollect being much amused in the early stage of our 
career, at the assertion by Chitty, in one of his numerous publica- 
tions, that the lawyer should know all science. We have found, 
in later times, much ground for the position, and have witnessed 
some signal successes in our profession, which have been due to a 
general and accurate acquirement of scientific knowledge. The 
legal novel does, in an imperfect way, something of this duty; and 
if people read novels with any idea that there was in them 
matter of reflection as well as matter of amusement, they might 
be found of as much value as sermons, or as biographies, and es- 
sentially more truthful than the latter, which, in no instance that 
we can remember, have told the whole truth, or the truth in a 
right spirit 

' Margaret Hamilton ; a novel by Mrs. C. J. Newby, author of " Mabel," 
" Sunshine and Shadow," in three volumes. London : Eichard Beutley, 
New Burlington Street, 1858. 
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The extended parable in three volumes may deal with the 
subject thoroughly, because in a general and impersonal way. 
We can look on the picture without feeling that every body about 
us sees its resemblance to ourselves and our own plight, and ap- 
ply its counsels to our own case without feeling any derogation 
of dignity, which ever comes from confession to a fellow mortal, 
and without suffering that abasement of morale, which also 
usually attends it. 

A good novel has another use to a lawyer : it is his fate to see 
man in un&vourable conditions, and to be apt to deduce there- 
from, a pretty lively conviction of the universal existence of ori- 
ginal sin in unabated force, cloked indeed with the garb of much 
conventional propriety, and differently estimated, as it possesses 
the refinement of the gentleman's education. 

The reading of works of fiction, written with sound judgment — 
and shewing the predicaments, early and late, that produce these 
consequent manifestations of original sin ; the struggle that pre- 
cedes the fall; the resistances oftentimes successful more than 
exceeding the failures ; how much of failure is due to others as 
well as ourselves, and how much more to that conventionality 
which, quelling nature, and the adaptation of society to the 
crowds for ever coming within its pale and diminishing its gen- 
teel resources without preparation for the fate that must befall 
many of the competitors, must tend to soften the stern judgment 
with which the legal maxim, knowing no right or left, insists upon 
applying the severest condemnation, where there is an absence of 
moral wrongfulness. 

Philosophy, like law, is too dogmatic in its principles and too 
stiff in their application. 

It is, then, to men of genial minds like Scott, and to women of 
the higher order of mind (in respect of force), that we must look 
i<yt dispassionate pictures of the world as it exists, doubtless in- 
formed by philosophy, and constrained by law. 

This book {Margaret ffamilton), which has given occasion for 
these remarks, depicts the struggles and the chances of the young 
lawyer, and is as little melodramatic as a story necessarily got up 
needs must be. 

It touches with painful truth on the relations of the bar to the 
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attorney, and shews to what accidents success is often attributable. 
But its chief value is the very elegant and effective picture of 
actual middle life, shewing the difficulties and the temptations of 
persons brought up in genteel life, without training for those reverses 
which come so frequently and unexpectedly, and indeed without 
training for actual life at all. 

It shows how a good character (the heroine), well brought up, 
may influence, by her own principle and energy, the happiness of 
her family, but at the same time how great a weight the impro- 
prieties and shortcomings of the rest of the family may impose on 
that one, operating as a fearful drawback on her exertions. 

A careful, thoughtful reading of this book and books like this 
would go far to explain the problems that now perplex most 
people as to the social condition, to make manifest how much is 
due to an imperfect education that trains most people for no 
condition to which they are likely to come, except the social in 
a most limited form ; neither men nor women being trained for 
domestic life, for marriage, for the changes or chances of life, for 
self-dependence, for independence, and yet for that habit of 
giving and receiving assistance, which all in turn require from 
one another. 

We do not say that this novel depicts all this to the full, but 
with other works of the like kind, corrected by the actual 
experiences of every family, by the records of the courts of 
public justice, and by some biographies, would serve to open up 
our views of life, and to give to law and to our institutions the soul 
and body which they so much require. 

We will not, by extracts, rob this book of any portion of its 
interest, but it will do any dry arid lawyer great good if he will 
. read its truthful and elegant narrationef, with the patient attention 
which is due to them. 

Our principal object in noticing it was to indicate how much 
good might be done by those among us who have the gift 
of literary expression, if they would ransack the dry records of 
the law, and give the pictures of life of which they furnish the 
material. 

Recent cases have shewn how high folks, noble and genteel, 
descend to questionable things, but the presentation of such 
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matters of themselves, is almost an act of obscenity, which good 
taste and regard for innocence, as well as for the reader's feelings 
forbid us to detail; besides, taken by themselves, and without the 
other ingredients of the mingled yam of life, they create an 
unjust impression of classes. It is good to shew that no class is 
free from reproach, but it is necessary also to shew that every class 
has among it members distinguished by merit as well as the reverse. 
It is, moreover, good to shew that every age has been marked, 
more or less, by the same mixed character, now gross, now re- 
fined, now in one proportion, now in another ; and that therefore 
we are not to hope that any reforms will bring the millennium, or 
that any period within the scan of the longest liver amongst us, 
will lessen the need of care, both by institutions and by adminis- 
tration, to check propensities and tendencies inherent in us. 

Modern refinemeut forbids the direct allusion to many things 
that must yet be known, in order to protect innocence from the 
consequences of its natural unguardednes& 

Novels that avoid the prurient, and deal with life pretty much 
as it is, without too much glow of hope, or too much despondency, 
— ^which are truthful in their incidents, and do not lavish too good 
fortune by sudden and not-to-be-hoped-for successes on the 
favourites of the tale, serve to teach life more effectually than 
either history or biography do, and certainly with more effect than 
maxims and precepts, the truth of which is acknowledged, but 
the application not so easily recognized. 

If our grave reporters of law cases would adopt a course inter- 
mediate between the loose, hurried, and inaccurate reports of the 
newspaper, and the very grave and very dry professional reports, 
and with as much practical living interest as the case admits of, 
our people would welcome their work, and read them with quite 
as much interest as they do parliamentary and other reports. 
And our public writers of all kinds would, bee-like, collect matter 
for their works, which would spread over the country a knowledge 
of actualities, and a spirit of caution, that would help them to 
encounter the seductions of the millionnaire sharper, as well as all 
other sharpers of lesser degree. 

We recollect seeing some while ago a collection of reports of 
Nisi Prills trials on matters of popular interest, which had taken 
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place in this country. It is a pity the literaxy speculators do not 
repeat the effort 

The worst of our present case i% that what we read in our news- 
papers of to-day, is supplanted by the newspapers of to-morrow ; 
our intelligence comes to us like a dissolving view, quickly 
to be shifted for its successor; the impressions of the one 
being mingled with those of others^ and leaving on our minds no 
efficient information. 

Such a work should be executed by a man of taste and discre- 
tion, dealing with delicate matters, with a careful hand, and 
drawing out to view the inferences that may be of service in the 
conduct of life, impressing on everybody the impossibility of 
shirking responsibility by any other means than the due exertion 
of prudence at the right time, which is usually a long while before 
we suffer the consequences, often as severe as they are certain. 

We have talked much of late of the consolidation of the law, 
but of far more immediate and practical benefit — and yet a help- 
mate to the other, which it would much advance — would be a 
consolidation of our reported cases. A collection of the cases of 
the same sort, in the form in which they appear in the kiw 
books, in ipsiasimis verbis, with 'prefaces and annotations, and 
copious indexes, advising us of the rich material to be found in 
them. 

The vice of originality (the original sin of authors), attempts 
to produce in new and^garbled form, dropping out by the way 
much rich stuff, things that shoidd be given as they were pre- 
sented when they were fresh. 

We have leading cases illustrating the application of principles ; 
but what we most want, are the ordinary cases exemplifying the 
action of life in its every^day phase, bringing home to the com- 
mon people, great and small, the things which it importeth them 
to know, for their information and guidance in their every-day con- 
cerns : books, written for the use of schools or families, or 
for the use of persons in their ordinary business, avoiding tech- 
nicalities proper to professional persons chaiged with the conduct 
of suits and formal details. 

By such means we might revive and spread a knowledge of the 
common law of the land, and assist, as we have said, in enriching. 
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"with accurate information^ the novel, or ordinary reading of all 
classes of people. 

And so it might come to pass that our representatives in the 
tribunals, the juries, grand and petit, would better understand 
the judge, and the judge might better understand how to ad- 
dress the jury. And our representatives in Parliament, learning 
the principles of law, might better understand how to conquer 
the difficulty under which they labour, of rendering the law in- 
telligible to the people, and a safe direction to the judiciary. 

In modern times we work by all ways and means, and find 
that, by some unexpected route or other, the public become pos- 
sessed, in a remarkable degree, of a knowledge of the most recon- 
dite matters — somewhat evanescent, but refreshed by repeated 
applications. 

It is of the last importance, at the present time, and in the 
coming changes of all interests and institutions, that the lawyer 
and the public should be brought more in harmony and in use- 
ful co-operation than they have been hitherto. 

Jn the interest which is taken by the public in law reform, 
there is an evidence of an appreciation of the common interest 
in the law and legal institutions, and every change which has 
taken place of late years has quiokened that feeling. It is wise, 
then, to give to the people a fuller and more accurate knowledge 
of the substance and uses of law, and use every effort to make 
what is imparted to the public, by law book or novel, full, com- 
plete, accurate, and, if we may be permitted to add, vindicatory 
of the law, from the charges of a formal, unnatural, absurd, and 
useless system of technicalities. 

It would not be without great benefit to the public, to the 
legislator, to the administrator, and to the profession (who are 
often charged with sins and propensities that properly belong to 
the world whom they serve, to the authorities who create, and 
ought to superintend them, and to the general ignorance of law 
and legal institutions), if the rich illustrations of actual life to be 
found in the reported cases were stated, in a popular manner, 
with some annotations indicating whence litigation springs^ how 
much is due to the natural and inevitable play of human passion, 
to the neglecVof the commonest rules of prudence, to the pedantic 
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and unnatural adherence to technical rules belonging to a by- 
gone period, to the carelessness of legislation, to the general ig- 
norance among lawyers, as well of other people, arising from the 
undigested and unconsolidated state of the law, and to the errors 
that creep into it, by the carelessness of compilers, and into men's 
minds by the careless and haphazard reference to carelessly writ- 
ten book& 

The reporter stops short at the point where the recorder should 
begin, bringing to view the recondite matters and shewing their 
application to the business of life. 

Time wiis when literature was regarded as a disqualification for 
the lawyer ; but, latterly, a moderate devotion to it has not been 
found a drawback, except in those cases in which the Bar think 
proper to act as a sort of chief or managing clerk to a solicitor, in 
the getting up of his cases ; and, even in these cases, literary skill 
has sometimes been found to give a readiness of selection and ap- 
titude of expression favourable to this sort of work. 

We trust, therefore, that in making these recommendations we 
shall provoke no dull fellow by our remarks ; and that, at the 
same time, our readers will take heart of grace, and enjoy, in the 
coming vacation, as we have done, a repeated reading of the de- 
lightful book to which we have referred, as full of graceful feeling 
and refined thought, as of pleasant amusement, and sound in- 
struction of life in many phases. 
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Art. X.— medico-legal LITERATUEK 

1. Medical Jurisprudence. By Alfred Swainb Taylor, M.D., 

F.RS., &c., &c Sixth EditioD. London : Churchill, 1858. 

2. A Manual of Psychological Medicine. By John CHAa 

BucKNiLL, M.D., and Daniel H. Tuke, M.D. London: 
Churchill, 1858. 

3. The Law Relating to Ltmatics. By C, Palmer Phillips, 

Esq., Barrister-at-Law. Wildy, 1858. 

THE science of Medical Jurisprudence needs to be more cul- 
tivated by those who pursue both the medical and legal 
profession& 

Becent criminal proceedings have shewn more than ever, how 
much depends upon the evidence offered and received in court, 
by men professing medical science ; and the daily experience of 
our legal readers, whether practising in the criminal or other 
courts must shew them, first, the advantage of a perfect knowledge 
of this branch of the law and the too common deficiency therein. 

We were once present during a very remarkable trial, when 
the main issue raised was this, '* Is the prisoner a murderer, or 
was the deceased a suicide?'' The facts were conclusive as to 
these being the alternatives. One of the medical witnesses, who 
spoke as one being an authority, was forced to admit, on cross- 
examination, that a few weeks since he was unaware of the exis- 
tence of Dr. Taylor's work on Jurisprudence (which however he 
had, in the interval borrowed, pro re natd) ; nor was there any 
other English or foreign author on the subject, with whose works 
he was familiar. We do not suppose that this is the general 
state of things in the country ; but when the administration of 
justice depends so much upon the skill and knowledge of medical 
witnesses, we should be well pleased to believe that similar igno- 
rance is less common than we fear is actually the case. 

Dr. Taylor's Manual on Medical Jurisprudence, which has now 
reached the sixth edition, is an admirable text book. No En- 
glish professor has enjoyed experience equal to that which this 



322 Medico-Legal Literature. 

author has had for years, both in and out of coui-ts of justice, and 
to his evidence is always attached the greatest weight. We have 
heard it insinuated, somewhat ungenerously, to the disadvantage 
of Dr. Taylor among other scientific experts, that he is a *' pro- 
fessional witness." The reflection which is meant to be thereby 
conveyed is, that such as he are hired partizans on that side by 
which thsy are called. Seeing that it is essential to the admini^ 
tration of justice that the assistance of skilled witnesses should 
in grave causes be engaged, charges of this nature, unless well 
founded, are mischievous and absurd. Recent trials — some of 
which have been reviewed in former numbers^ — have certainly 
shewn that the services of professional men have been, and may 
be, secured, not for the purposes of justice ; but this is one very 
powerful reason for our appreciating and encouraging those eminent 
men who, like Dr. Taylor, unite the highest character for probity, 
to well tested and acknowledged skill, and great scientific attain- 
ments. 

One source of present dissatisfaction with the scientific wit- 
nesses to whom we are alluding, occurs in that large class of cases 
depending on the proof of insanity ; yet it is the uncertain ap- 
plication of the rules of law, whether in criminal or civil trials, 
rather than the character of the evidence in individual causes, 
which is the fruitful source of the anomalies complained of. In 
matters too of judgment and opinion, when authorities are anta^ 
gonistic, it by no means follows that it is the motive or veracity 
of the witnesses, on one side or other, which is at fault 

Evidence indeed, with regard to insanity, is often of the most 
contradictory and inconclusive nature. But the subject itself and 
the well-known and unfortunate conflict between theory and 
practice of English courts, sufficiently explain the anomalies, with- 
out imputing to learned witnesses corrupt conduct Upon this 
point Dr. Taylor has the following observations ; — 

"The great difference of opinion, which exists between physi- 
cians and jurists in reference to this plea of insanity, appears to 
me to consist in this : Most jurists aver that no degree of insan- 
ity should exempt from punishment for crime, unless it has 

^ See the trial of Palmer, L, M. S K, for August 1856, page 332 ; and that 
of Madeline Smith, for Nov. 1867, page 67. 
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reached that point that the individual is utterly unconscious of 
the difference between right and wrong, at the time of commit- 
tiug the alleged crima Physicians, on the other hand, affirm that 
this is not a proper test of the existence of insanity ; that those 
who are labouring under confirmed insanity, and who have been 
confined in asylums for years, are fully conscious of the difference 
between right and wrong, and are quite able to appreciate the 
consequences of their acts. Again, those who have patiently 
watched the insane for years, agree that the legal test of utter 
unconsciousness of right and wrong in the performance of acts, 
would, in reality, apply only to persons who were suffering from 
delirium — ^from a furious paroxysm of mania, or from confirmed 
idiocy ; and that if the rule suggested by Mr* Warren, that a per- 
son in order to be acquitted on the ground of insanity, should be 
proved to be as unconscious of his act as a baby, were strictly 
carried out, there is scarcely an inmate of an asylum, who hap- 
pened to destroy a keeper or attendant, who might not be con- 
victed and executed for murder. Such a rule amounts to a 
reductio ad absurdum, it would abolish all distinction between 
the sane and insane, between the responsible and the irresponsible, 
and it would consign to the same punishment the confirmed 
lunatic, and the sane criminal. This species of baby-unconscious- 
ness of action exists in idiots as well as in furious maniacs, but 
not in the majority of lunatics ; and it may be safely asserted that, 
if this criterion be the true one, acquittals on the ground of in- 
sanity have involved a series of gross mistakes for the last fifty 
years. The only irresponsible lunatics, according to Mr. Warren, 
are precisely those who would not even have reason enough to 
plead to an indictment Thus, while the medical profession is 
condemned for adopting opinions which would lead to the ac- 
quittal of criminals, the writer recommends a rule which would 
certainly lead to the execution of the greater number of confirmed 
lunatics, charged with acts of homicide. 

*^ The practical failure of such a rule is manifest, when it is 
found that persons who have destroyed life, with a perfect con- 
sciousness of the wrongfiilness of their acts, are frequently 
acquitted. In the case of Dadd, who was acquitted on the ground 
of insanity, and who was proved to be a confirmed lunatic, it 
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transpired that the man had actually provided himself with a 
passport and fled to France after destroying his father ! (See 
Wood on the plea of insanity, p. 41). It may be said that the 
consciousness of the insane is an insane consciousness, while the 
law implies the consciousness of a sound mind ; but this involves 
petitio principii. There are numerous cases of acquittal, how- 
ever, in which, until the act of homicide was committed, there 
was no imputation either against the sanity or the sane con- 
sciousness of the accused. 

*' Having pointed out these inconsistencies, it is only proper to 
acknowledge that in theory the English law would punish a 
lunatic just as it would punish a sane man, provided the lunatic 
* had that degree of intellect which enabled him to know and 
distinguish between right and wrong, if he knew what would 
be the effects of his crime, and consciously committed it ; and if 
with that consciousness he wilfully committed it.' In practice, 
however, it is placed beyond doubt that some who ought, upon 
these rules, to be held responsible, are acquitted, on the legal 
fiction that they were unconscious (or only insanely conscious) 
of the wrongfulness of their acts. Dr. Wood states that of 
thirty-three males confined as lunatics in Bethlem, who had 
actually committed murder, not including those where an unsuc- 
cessful attempt was made to perpetrate the same crime, three 
were reported sane ; and he feels quite satisfied that two of these 
were not insane at the time they committed the murders. And 
of the fifteen males who had actually committed murder, five 
were reported sane, and two of them ought, in his judgment, 
never to have been acquitted on the ground of insanity. These 
facts, then, are su£&cient to show that the rule of law generally 
adopted in practice does not err on the side of severity. The 
only complaint that can be made is, that it operates with un- 
certainty.'' — Med. Jur., p. 9lh 

Dr. Taylor, it will be observed, does not enter into the question 
with a view of offering suggestions for putting it on a better foot- 
ing, for this is not within the scope of his worL When, however, 
we read the following remarks which he offers at the close of the 
very able chapter from which we have already quoted, we cannot 
help feeling how desirable it is to make some alteration in the 
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principles or practice which we find adopted in this country. Dr. 
Taylor says — 

" The principles of the English law have been closely scrutinised 
by men who have had long experience in the management of the 
insane, and who have made themselves well acquainted with their 
habits ; and it has been abundantly proved, that the test of re- 
sponsibility assumed by it is of a purely theoretical kind, and 
cannot be carried into practice. With this admission it appears 
to me unnecessary to occupy space with metaphysical discussions 
regarding criminal responsibility ; for however defective the rules, 
if the practice of the law be in any one case in conformity with 
that which has been advised by writers on the medical jurispru- 
dence of insanity, although it may be adverse to the theory on 
which it is professedly based, this is all with which we have to 
concern ourselves : the principle is admitted. The great defect 
in the English law is, not that it will not go even to the full ex- 
tent of exculpating a person who has committed a crime under 
what is called an ' uncontrollable impulse,' or an inopulse which 
his reason was not sufficient to control, but the uncertainty of its 
application. The cases referred to show that an acquittal on 
the plea of insanity is, on some occasions, a mere matter of 
accident" 

Those who have closely watched the administration of justice 
in England, must, we fear, acquiesce in the truth of the above ob- 
servations, but there is no probability of their not remaining true 
for any definite period of future time. If the poor woman who 
dared not bend her thumb lest the world should come to an end 
— or the man who imagined the earth was covered with a shell 
of glass under which were snakes^ and who therefore was afraid 
of walking lest he should fall a prey to them, should commit 
homicide on an object of hatred, and be proved clearly to know 
(as might be the case very probably) the difference between right 
and wrong, no jury in England would convict him (as the theory 
of law presumes they ought) of murder. Again, if the patient who 
. had a firm conviction that his legs were made of glass, (which he 
feared to break by walking,) had succeeded in assaulting his 
surly servant who flung a log of wood on one of them, and who 
thus excited his master's wrath (while it cured his delusion,) the 
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ill-tempered fellow would have had small chance of damages in 
an action for battery against his lunatic master. 

The Maniml of Psychologiccd Medicine, by Dr. Bucknill and 
Dr. Tuke, does not afford much direct assistance to the consider- 
ation of insanity in its legal aspect, though, as a contribution to 
the subject, in a psychological point of view, and with regard to 
questions whether or no a person is such a lunatic as should be 
consigned to professional guardianship, it is a useful volume. 
Into the subject of the general and medical treatment of the in- 
sane, the learned authors have also entered fully ; and it seems to 
us, we may remark, that this is the most valuable part of the 
work. However lamentable it may be to admit the fact, still 
the evidence of all times, even down to our own days, leaves no 
possibility of doubt, but that there is a strong natural tendency 
among mankind to dislike, neglect, and ill-treat the insane. 

To remove into seclusion those who shock, or are dangerous to, 
the connections whence they spring, is a natural and desirable 
course to pursue ; but it is clear that oftentimes it has happened, 
now happens, and will in spite of vigilance happen, that the 
benefits of the connections only of the lunatic have been consulted 
when he was thus removed ; how he fared after having been 
thus consigned to strange hands, seems to be often a matter of 
no consideration. Selfishness, indifference, antipathy, personal 
timidity, and, most of all, ignorance, combined, in days gone by, to 
produce a lot for the insane which the mind cannot contemplate 
without hwror. 

At the close of the last century, a lunatic asylum was one of 
the most horrible and awful of spectacles. The worsf. of prisons 
hardly contained so much of what was cruel, hideous, and revolt*- 
ing, nor so much of what outraged all humanity, and exhibited 
so much professional folly and ignorance. 

Instruments of torture, chains and manaclefi, cells dark loath- 
some barred and grated, the scourge and the gag were all at the 
disposal and under the control of the brutal gaoler — ^(rom all which 
horrors the wretched being, when once consigned thereto, could only 
expect release by death. Happy he who was murdered quidcly, 
and was thus saved the most fearful lot of sustaining, in un- 
speakable terrors, an existence in which no sympathy, hope, or 



Medic(hLegai Literature. 327 

alleviatioa was possible. A more bumane practice, and a more 
intelligeDt view of the maladies affecting tbe mind, bave gradually 
grown up. The evidence before the Committee of the House of 
Commons, appointed in the year 1815, revealed a history of the 
condition of the institutions referred to, which waa appalling in its 
detail. And from that time to this the system has been amelio- 
rated, till it is to be hoped genuine philanthropy and improved 
science have now established principles of treatment which one 
can view with satisfaction. 

It has required, however, constant efforts of the legislature to 
control those on whom devolves the management of the insane. 

It would seem that the eaiiiest provision made in England 
for the custody of lunatics occurred in the Vagrant Act of 1 744. 
Two justices were by it authorized to secure any furious or dan- 
gerous lunatic, and order such to be locked up, and, if necessary, 
chained. Whatever property he possessed was employed in his 
maintenance, and his place of settlement determined. 

After this Act had passed, viz., in 1763, a committee of the House 
of Commons investigated the condition of houses in which the in- 
sane were confined, and discovered, as might have been expected, 
their fearfully neglected condition. It was not till ten years later, 
however, that a bill was prepared by the Lower House to meet the 
evil; and even this was rejected by the Upper House. In the 
following year, the bill was re-introduced, and then triumphed, 
(14 Geo. III. a 49.) With the exception of public hospitals, 
houses for the reception of lunatics were now required to bo 
licensed, when situate in London, or within an area of seven 
miles round the city, by the College of Physicians. In the pro- 
vinces, and in Wales, this duty was to be performed by the 
justices at the quarter sessions. Notice of the admission of each 
patient was to be sent to the College of Physicians, whose licensers 
were required to visit the houses which they had licensed ; while 
those licensed by the justices were visited by persons appointed 
by them. This act, which was a step in the right direction, was 
renewed in 1779, (19 Geo. III. c. 15,) and rendered perpetual in 
1786, (26 Geo. Ill a 91.) 

Private asylums for the insane received some attention from 
Parliament in 1812, in the memorable year 1815, and in 1816; 
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but nothing was accomplished until Lord Ashley and Mr. 
Bobert Gordon carried the bill of 1828, by which the Secretary 
of State was allowed to appoint fifteen commissioners annually, 
for the license and visitation of those houses which had been 
previously licensed by the College of Physicians. They, and the 
visiters appointed by justices, were to make a certain number 
of visits in the year to these houses. On no pretext were patients 
to be admitted into them without medical certificates, and all 
admissions, removals, and deaths, were to be reported to the 
commissioners. These asylums were to be visited by a medical 
man, or to have a resident medical officer. 

This act was amended in 1829 (9 Geo. IV. c. 18; ; both were 
revised in 1833 (2 and 3 Wm. IV. c. 107), when the Lord 
Chancellor was directed to appoint commissioners with a much 
wider jurisdiction, called the "Metropolitan Commissioners in 
Lunacy ;" and power was given to him, or the Secretary of State, 
to order the commissioners to visit asylums for the insane, and 
report thereon. County lunatic asylums were exempted. In an 
amended form (3 & 4, Wm. IV. c. 64 ; also, 5 & 6, Wm. IV. c. 
22 ; 1 & 2, Vic. a 73) this act was continued until 1843 (5 & 6, Vic. 
c. 87) ; when, among other provisions, power was granted to the 
commissioners to visit couaty asylums as well as public hospitals 
for the insane. The commissioners, accordingly, made a special 
visit to the asylums in England and Wales, the result of which 
was the admirable report of 1844. Bills founded upon this 
report, and the suggestions made by the commissioners, were 
successfully introduced by Lord Ashley, and constitute respectively 
the important Lunacy Acts of 8 & 9 Victoria, (a 100, and c. 126.) 

The former Act, relating to licensed houses (c. 100,) enacts, that 
eleven commissioners shall be appointed, six of whom are to be 
professional men — (three physicians and three barristers) — ^to be 
called Commissioners in Lunacy. The act of 1853, (16, 17, 
Vic. c. 96.,) entituled, " An Act to amend an Act passed in the 
ninth year of her Majesty, for the regulation of the care and 
treatment of lunatics,'" made still further useful provisions. 

For lunatic paupers, no other provision was made, after the 
passing of the Vagrant Act in 1744, until sixty-four years after- 
wards, (48 Geo. III., c. 96.) In the previous year (1807), a com- 
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xnittee of the House of Commons took evidence in regard to the 
provision made for the insane ; and Mr. Wynn succeeded in intro- 
ducmg a bill, as the result of this investigation, which authorized 
the justices of any county to tak^ steps for the provision of an 
asyhim, to be paid for out of a levy on the county rate. To such 
an asylum were to be removed those furious and dangerous 
lunatics who had been placed in confinement by the operation of 
the Vagrant Act of 1744. 

Various amendments were made to this act in the years 1811> 
1815, 1819, and 1826; (51 Geo. III., a 79 ; 55 Geo. III., c. 
46 ; 69 Geo. III., c 127 ; 6 Geo. IV., a 71.) 

In the Act passed in the first of these years, overseers were 
obliged to produce a medical certificate testifying to the insanity 
of the patient, and returns were to be made every year, by the 
medical superintendent of the asylum, of the patients under his 
care, to the quarter sessions. In the Act of 1815, provision was 
made for the admission into an asylum of other than pauper 
lunatics, should accommodation exist ; and the overseers of every 
parish were obliged, when required by the justices, to make a re- 
turn of the lunatics within their district. 

The condition of pauper lunatics was again brought under the 
consideration of the House of Commons in 1827 ; and in 1828 
(9 Geo. IV., a 40) all previous statutes were repealed, and in- 
creased provision made ''to facilitate the erection of county 
lunatic asylums, and improve the treatment of lunatics.^' In this 
act it was ordered, that an annual report should be made by the 
visiters to the Secretary of State and the Commissioners of Lunacy 
of the patients in the asylum. 

In the year 1843 (5 & 6 Via, c. 67, sea 6), in consequence of 
some diflSculties which arose from the action of the Poor- Law 
Amendment Act, several alterations were made in the details of 
former acts, among which it was required that the clerk of the 
guardians, instead of the overseers, should make the annual 
return of lunatics. 

Three years afterwards (8 & 9 Via, a 126) it was found to be 
absolutely necessary to enact more stringent regulations for the 
building of county asylums. By this act their erection was 
made no longer optional: boroughs and counties were compelled 
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to provide, within a certain period, the requisite accommodation for 
pauper lunatica The operation of this act, although not practi- 
cable to its fullest extent, has, on the whole, been highly beneficial 

Subsequent acts — those namely of 1847 (9 & 10 Vic, c. 84), 
and 1848 (10 & 11 Vic, c 43) — were repeated by the important 
enactment of 1853 (16 & 17 Vic, c 97), "An Act t,o consolidate 
and amend the Laws for the Provision and Regulation of Lunatic 
Asylums for Counties and Boroughs, and for the Maintenance 
and Care of Pauper Lunatics in England.'' Since the passing of 
the above act, a short one was passed in 1855 (August 14), and 
another, consisting of only a single section, in 1856 (July 29}, 
which, in a few particulars, amended the act of 1853. 

Thus it will be perceived that legislation has been abundantly 
applied to the subject in recent times. So loDg as the machinery 
which is provided, and the executive which has imposed upon it 
the duty of carrying out the enactments made for the protection 
of the person and property of the insane, perform their appointed 
functions vigilantly, one may hope that that class which is 
smitten with the most grievous of human affliction, receives, as a 
general rule, the best care and aid which the present state of 
medical and psychological science admits of. It would be, we 
fear, beyond the truth to assert that now no private abuse, or pub- 
lic violation of the law, is ever permitted to find place through- 
out the country. Only in proportion as the real vigilant and 
intelligent surveillance of institutions, public or private, is main- 
tained, the chances of the evils, which, from the character of the 
subject-matter, are always ready to break out, to the disgrace of 
human nature, will be diminished. 

The two great points in the administration of the law relating 
to insanity, which it is essential to watch closely, are, first, that only 
those who are proper subjects for such treatment should be con- 
fined ; and the next, that the treatment of those under confinement 
should be unimpeachable. The alleged Lunatic's Friend Society, 
which was founded in 1845, affirms that there are now many 
instances of the abuses of the lunacy statutes, and that the present 
inspection is inadequate; and it is certain there have been some 
recent abuses which have l)een exposed, and there may be perhaps 
many more which greater zeal might discover. Nothing, however^ 



MedicO'Legai LUeraiure. 3Jl 

it should be remembered, can be so indiscreet and injurious 
to a patient as to disturb him unnecessarily with investigations 
which bring to himself discomfort, and to his family annoy* 
ance; whilst large discretion must, as all admit, be necessarily 
given to the commissioners and visiters of asylums. Yet a judicious 
jealousy is perhaps not a bad controlling influence for any body of 
public and responsible officers Without a strict surveillance it 
cannot be doubted that many more cases would occur of sane and 
responsible persons being deprived of their liberty through the 
revenge, cupidity, or other unworthy motives of relatives. 

We are inclined, however, to think that there are a great many 
persons out of asylums who ought to be in them, and that curative 
establishments might be beneficially employed for that large class, 
out of which springs occasionally the prisoner in our crown courts, 
whom we do not like to punish for a crime, and yet ought not to 
acquit on the unproved plea of irresponsibility. 

Idiots are now educated to reason, and others, of various kinds 
of unsound mind, are by discipline and treatment cured and 
restored to society ; and we believe that there is many a family 
cursed by some unfortunate member^ over whom, did there exist 
legal powers sufficient to submit him to judicious control and 
experienced management, great advantage would ensue. 

We have already referred to the statutes relating to lunacy. 
Into these various provisions we do not now propose to enter, nor 
to discuss any amendment of them ; because our belief is, as we 
have already stated, that on the efficiency of the executive staff, 
rather than on the clauses of Acta of Parliament, the welfare of 
those suffering, or supposed to be suffering, under mental aliena- 
tion, depends. Mr. C. Palmer Phillips has, moreover, in his very 
complete, elaborate, and useful volume, mentioned at the head of 
the article, presented us with an excellent view of the present 
law, as well a» the practice relating to lunacy ; indeed, all that is 
required on this branch of the subject by the lawyer and 
physician. This volume contains some hundreds of pages, and 
mora hundreds of decided cases, classified and arranged, proving 
how extensive a portion of practical jurisprudence is here treated 
of, and how desirable it is to have a compendium of the matters 
embraced by the learned author. 
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?ted with insanity in England do not ap-^ 
pon the question, whether the disease is on 
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science happily enables us now to effect 
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urse of Procedure in the High Court of 
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clerks of the Equity judges. If the court is to have power to 
award damages, it is very necessary that the damages should be 
ascertained in a manner satisfactory to the public. The bill 
empowers the court to assess damages " in any manner it may 
direct ;^^ and gives specially to the court itself the power of 
assessing them, either with or without a jury, on oral evidence 
or non-oral evidence. To persons not acquainted with the his- 
tory of the Court of Chancery, it appears inexplicable why evi- 
dence in that court is not taken in the presence of the judge 
who has to decide the cause ; and your Committee believe the 
public generally, whether as plaintiffs or defendants, have a pre- 
judice against proceedings in which witnesses are not examined 
in the open and unambiguous manner which has ever prevailed 
in our courts of common law. Nevertheless, until very recently, 
all evidence in the Court of Chancery, not voluntarily given, was 
taken within closed doors, on interrogatories prepared by counsel. 
For each party a commissioner and a clerk sworn to secresy attend- 
ed, and, with the witness, formed the group. The entrance to this 
secret chamber was barred ; no human being besides those form- 
ing the group was within hearing ; the commissioner rea,d slowly 
the interrogatories ; the answer of the witness to them was taken 
down in writing as it fell from his mouth, and was then en- 
grossed and remained unpublished — that is to say, concealed-— 
imtil shortly before the hearing of the cause. Under such cir- 
cumstances no elective cross-examination was possible. 

This mode of taking evidence, although not entirely abolished,^ 
is very materially altered. This will presently appear ; and it 
appears to your Committee, that any Act of Parliament, giving 
jurisdiction to the court to assess damages, ought strictly to de- 
fine the principle on which the evidence should be taken. All 
applications for relief from the Court of Chancery may be classed 
under one of two heads-^viz., nonrcontentious or contentious 
business. As regards non-contentious business, the court re- 
quires a rigl\t to its assistance, to be proved either by the con- 
sent of parties, or by such prima facie evidence as will justify 
the court in believing the facts alleged to be true. Neither the 
presence of the witness nor his cross-examination is necessary, 

1 Yid^ 15 a^d 16 Vict,, c. 86, sec. 28, 
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and the system works well and cheaply; but, with regard to con- 
tentious business, the case is very different. In cases that are 
contested, the evidence is obtained in an anomalous manner; 
and, if that practice be applied to the assessment of damages, it 
may become even more oppressive to the suitor than it at pre- 
sent is. Under the provisions of the Chancery Regulation Act 
(16 and 16 Vict., c. 86), a plaintiff may move for a decree on 
affidavits (sec. 15) ; should he not take that course, he is obliged 
to give notice to the defendant whether he desires the evidence 
to be taken orally or by affidavit (sec 29) ; but, nevertheless, the 
court has power to authorize affidavits to be made (sec. 36), and 
witnesses may, upon their affidavits, be orally cross-examined 
and re-examined (sec. 38). 

Oral evidence, when not required by the court itself in its own 
presence, is taken by the examiners in the presence of the 
parties, their solicitors, and agents (sec. 31). Either the plaintiff 
or the defendant may exhibit interrogatories for the examination 
of his opponent (sec. 12 and 19), and the court itself has power 
to examine a witness on written interrogatories (sec 28) or orally 
(sec 39)» It IS obvious, therefore, that the Court of Chancery 
endeavours by various methods to arrive at the truth in cases 
that are contested, and recognizes no single mode of taking 
evidence. 

The examiner, when taking evidence, is usually attended by 
counsel — on one occasion ten counsel were present.^ The exami- 
nation takes place in the same manner as at Nisi Priwy except 
that there is no judicial tribunal to decide on the materiality or 
relevancy of the evidence whilst it is being taken, and except also 
that it is not necessary that the evidence should be taken continu- 
ously. A written narrative in the language of tbe examiner,and not 
noceesarily in that of the witness, is made by the examiner from 
the mouth of the witness only, and after being read to him is 
signed by each of them. The examiners differ as to the con- 
struction of the act," Mr. Kenyon Parker considering that matter 

» Vide Mr. Kenyon Parker's evidence— Par. 10, p. 26 of the Third 
Report of the Chancexy Comraiasioners. 

' VtG?«Mr.KeiiyonParker'sevidence— Pfer.41,p. 27,C.C.R Mr. Otter\i 
do,--Par, 46, p. 28, id. 
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^veo in evidence, not relating to the facts in issue, ought not to 
be included in the narrative; Mr. Otter considering that the 
examiner has no power to decide on any question before him, 
except only the legality of the question put to the witness. In 
any act affecting the procedure of the Court of Chancery, these 
doubts should be removed; for, if the examiner should erroneously 
reject evidence, the aggrieved party is said to be without any 
remedy/ 

It is not necessary that the examination should be continued 
de die in diem until it is concluded, and hence long intervals of 
time frequently occur before an examination terminates. This 
operates in two ways. Parties, during the progress of the ex- 
amination, become to a considerable extent acquainted with the 
strength or weakness of their own case, and that of their adver- 
saries; and consequently, before the examination is concluded, 
they have the opportunity of considering their position. Hence, 
many suits are compromised ; but, on the other hand, witnesses 
are drilled so as to correct or unsay, on their next examination, 
what they have already sworn to, or fresh witnesses are pro- 
duced to ^^ bolster up" a case; and the only advantage to be set 
against these evils is, that perchance a fact emerges on which the 
justice of the case depends, which, had the examination been 
continued until concluded, would have remained unknown. 

Probably the examination of witnesses in secret, and the non- 
disclosure of the evidence, until shortly before the hearing of the 
cause, which prevailed under the former system of taking evidence 
in Chancery, was intended to guard against the possibility of evi- 
dence being manufactured during the progress of the examina- 
tion of different witnesses. 

It appears to your Committee, that the former system of tak- 
ing evidence was based too much on the apprehension that 
evidence might be fabricated ; whilst the present system, which 
has been substituted for it, tends to afford facilities for its being 
fabricated ; and that, as the Legislature is about to arm the 
Court of Chancery with a new power, viz., to assess damages, it 
ought to steer clear of both these evils, by defining the principle 
on which evidence should be taken. At common law, the cases 
* Ps^r. 246, p. 44, C.C.R Mr. JesseFs evidence. 
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iportant fact is suppressed at a trial are rare; 
o be the impression of practitioners in the courts 
, that the least evil is to try the cause off at 
djournment.^ The general opinion of the wit- 
i by the Chancery Procedure Commissioners 
tt the present system of taking evidence in that 
lely defective. One witness states^ that "the 
the present system is, the imperfection of the 
\ examiner.'** Another, that "it is depriving 
5e of half its effect, by having one party to take 
i another to decide upon the effect of it. It is 
e," says this witness, " to see the demeanour of 
.nother : " The judge who has to determine the _ 
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question." * Another : ^' It is one of the greatest ' 

3 present system of examination^ that the evi- ^ 

iken for another mind." * Another: "Whenever \ 

ixam^ne or cross-examine, I have always felt it 
[]ge should see the witness, because I do not 
, upon paper, to convey fully to the mind of the f 

ials for forming a correct opinion whether a wit- 
ieved or not.'' * In cases, therefore, where the 
he evidence of a witness, who may from his de- 
)ected of peijury, the suitor, under the present 
to be without remedy, unless the court should 
own satisfaction, to examine the witness. It 
3r, that the number of cases in Chancery, in 
inour of a witness is of importance, is small ; ' 
;here is much evidence in Chancery proceedings 
Biy properly brought to the notice of the court 
' ; but, unfortunately, there is no effective mode 
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t)f checking the introduction into affidavits of irrelevant matter, 
or of guarding against suppression of facts. It is certain that the 
preparation of affidavits, if done skilful! v^ may enable a suitor so 
to present his case, that the real facts cannot be known or even 
suspected by the court ; and it does not follow that a case so 
constituted and fortified will be materially shaken by the cross- 
examination of the deponent ; whereas, had he been subjected 
to cross-examination immediately after his examination-in-chief, 
he would have had no time to meditate on his evidence, and 
prepare himself for the searching questions of the opposing 
party. 

The increased power proposed to be given to the Court of 
Chancery by the bill under consideration, will, in its exercise, 
be most important to the suitor ; and your Committee consider 
that^ in assessing damages, the court should be guided by some 
rule acceptable to the public. Are damages to be assessed in all 
cases by the court itself; or in some cases by the court, and 
in others by a subordinate officer — ^for example, one of the 
examiners, or one of the chief clerks I Or should a jury, of any 
and what number, of persons be summoned, in all cases, to 
assess damages I Should unanimity of the jury be required, or 
should a majority assess them I Your Committee consider that 
such questions should not be lost sight of, and that the pro- 
posed bill should not become law without the mode of assessing 
damages being clearly defined. Very grave objections, moreover, 
exist to piecemeal reform of the course of procedure in Chancery, 
the whole system of taking evidence in that court requiring, 
in the opinion of your Committee, the immediate attention of 
the Legislature. At present the suitor in the Court of Chancery 
has not the right of having a witness examined in the presence 
of the judge who is to decide the caua.e; whilst the expense and 
delay of taking evidence before the examiners is very great.^ 

It appears that, if the present optional mode of taking evi- 
dence by affidavit were retained, the right to the oral examina- 
tion before the judge who is to decide the cause of any witness 
might be conceded, the expense of oral evidence as compared 

* Vide Evidence before the C. P. C— generally. Vide Mr. Cook80Q*s — 
par. Me, p. 71. Mr. WiUiamson's— Par. fi02, p. 69. 



338 Paper9 of the Law Amendment Society, 

with that taken on affidavits being such that it is believed the 
right, if conceded, would be exercised only as against reluctant 
or suspected witnesses. Should this conjecture be verified when 
tested bj experience, appeals might be heard as they are now ; 
inasmuch as the quantity of oral evidence would not be so great 
AS to prevent the shorthand writers' notes being transcribed 
and used on hearing the appeal It is almost certain, if a per- 
son refusing to make an affidavit were made liable to costs, that 
aflBdavit evidence would form the bulk of that used at the hear- 
ing of causes in the Court of Chancery ; and there seems no 
reason why the public should not be compellable to give evi- 
dence in that way as to any facts within their knowledge) the 
witness being at liberty to express himself in his own language. 

If these suggestions be carried out by the Legislature, and 
especially if local courts had to a limited extent equitable juris- 
diction conferred upon them, all contentious business in the 
Court of Chancery might be conducted without intermission at 
the hearing of the cause, as at Nisi Priusj the evidence taken on 
affidavit being previously briefed for counsel. 

These matters have suggested themselves as pertin^t to the 
bill under consideration ; and we think this opportunity of plac- 
ing the whole system of taking evidence in the Court of 
Chancery on a final and satisfis^^tory basis, ehauld be taken 
advantage of by the L^islature. 



II. AKNUAI4 Report of the Cotjnch* fob the 
Session 1857-8. 

ON presenting to the Society their Fifteenth Annual Report, 
the Council may once more congratulate the Members on the 
steady increase in their numbers, and on the prosperous condition 
of our finances, lix two years the income of the Society baa 
doubled, and nearly the whole of the debt incurred by the Council 
in 1855, for the establishment of a library, has now been disr 
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charged. At the same time, the heavy liabilities for printing, 
incurred under former management, have been met, and the future 
resources of the society made available for its current expenditure. 
A financial statement, which has been duly audited, and which 
brings down our account to the commencement of the present 
year^ together with a cash account up to the 30th of April, is 
appended to this Report 

The Council have had on most occasions the satisfaction of 
alluding to various measures of law reform, either actually passed 
or in a fair way towards enactment ; but at the present annual 
meeting, owing probably to the peculiar political circumstances 
of the past six months, hardly any legislation has taken, or is 
likely to take, place. The few bills on law amendment^ now 
before tlie House, are alluded to in the following pages. 

At the opening of the present session of the Society, the Council 
took occasion to call the attention of the members to several im- 
portant questions of law amendment, in the hope that they 
would be considered by the Society, and receive, if possible, the 
attention of the Legislature. These subjects have for the most 
part been reported on and discussed, some of them very fully, and 
with a minuteness which may facilitate their ultimate settlement 
by Parliament. 

The first of these questions that may be alluded to, is the 
amendment of the laws relating to Bankrupts and Insolvents. 
The commercial crisis which occuired at the end of last autumn, 
and the numerous failures resulting therefrom, forcibly called the 
attention of the public to the practical working of this portion 
of our mercantile jurisprudence, and to the means suggested for 
its improvement and simplification. It was understood that the 
late Vice-President of the !Poard of Trade had prepared a mea- 
sure on the subject, dealing rather with private arrangements 
between debtors and their creditors, than with the constitution or 
machinery of the Court of Bankruptcy ; but this Bill was not in- 
troduced into Parliament previous to the vote which terminated 
the existence of the late ministry. Lord Brougham brought 
forward two measures in the House of Lords, which contemplated, 
amoi^ other alterations, the abolition of the Insolvency Courts 
pf the technical distinction between traders and non-traders^ an4 
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of imprisonment for debt ; at the same time greatly increasing 
the powers of the Court for the punishment of fraudulent debtors, 
and improper trading. His Lord^ip stated his wish to delay 
further proceedings with these bills until the introduction of the 
measure promised by the present Goyemment ; but as that bill 
has not yet made its appearance, it is evident that no legislation 
on the subject can be anticipated during the present year. The 
Committee of Delegates from Chambers of Commerce and Trade 
Protection Societies, appointed by the National Association in 
October last, have, however, completed the preparation of a mea- 
sure on Bankruptcy and Insolvency, which has just been intro- 
duced into Parliament by Lord John Bussell, president of the 
Jurisprudence department of the Association. This bill repeals 
all existing Acts, and consolidates the whole statute law on the 
subject ; it abolishes the Insolvency Court, and the distinction 
between trader and non-trader ; gives greater fiacilities for private 
arrangements, and provides for the registration of the deeds, and 
for summarily enforcing their provisions ; aims at simplifying and 
cheapening the proceedings under an adjudication ; confers some 
concurrent jurisdiction on the County Courts ; enables the dis- 
tribution, by the Bankruptcy Court, of the estates of deceased 
debtors ; and finally enacts more stringent provisions than now 
exist for the punishment of fraudulent debtors. This bill has 
been referred ^ to the Mercantile Law Committee of the Society, 
and will probably be reported on by them early in our next session. 

While dealing with mercantile law, a useful measure, introduced 
by the Attorney-General, to render crossed cheques more secure, 
may be alluded to ; it is one of the few bills which will pass into 
law during this year. 

The subject of the transfer of land, also mentioned by the 
Council at the openiiig of the session, was referred to the Keal 
Property Committee, and received from them a long and search- 
ing investigation. They finally reported to the Society in favour 
of a system of Eegistration of Title, as calculated both to facilitate 
and cheapen transfer, and this opinion was maintained by 
the Society at several meetings, and after protracted discussion. 
Several bills relating to this important branch of law amend- 
ment, have been introduced into Parliament during the present 
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year; one by Lord St. Leonards, for the shortening of the 
term of prescription, and other objects ; another by Lord Cran« 
worth, enabling the Court of Chancery to give a judicial title to 
an owner of land, and to exercise powers analogous to those of the 
Encumbered Estates Court in Ireland — a measure which would 
doubtless effect one part of the object aimed at by clearing the title, 
but which falls short of what is desired, by omitting to supply any 
means for keeping the title cleared ; a third bill has been brought 
forward by Lord Brougham, which proposes a system of transfer 
similar to that so long in force with regard to copyhold& It ia 
not probable that the time has yet arrived for a lasting and com* 
prehensive measure on this important subject ; but the Council see 
with satisfaction the growing interest which it creates in the 
public mind, and the increasing approximation to unanimity 
among the advocates for real property law amendment 

The Committee which had been appointed last year to consider 
the subject of professional remuneration, presented their Beport 
during the past session. The Beport condemned the present 
mode of remunerating attorneys and solicitors as opposed to sound 
economical principles, and as operating unfavourably both towards 
the public and the profession; and recommended a particular 
scheme for obviating many of the evils which accrue under the 
present system. The general principle of the Beport was adopted 
by the Society by a small majority ; but as the framers of the 
Beport felt that considerable misapprehension existed in the minds 
of members as to its true nature and object, they have not been 
anxious that the resolutions appended to it should be further 
considered. However important it may be to bring the principles 
of political economy to bear on questions of law amendment, 
the difiSculty of applying them to the subject of professional 
remuneration appears to be so great, that it may be considered 
wiser to trust to the general progress of public intelligence, than 
to attempt to obtain the expression of a clear and decided opinion, 
on the part of this Society, on a subject of such vast importanca 

In relation to procedure two important measures have come 
before Parliament, one of which has already passed into law. 
The bill, introduced by the present Solicitor-General, to enable 
ibe Court of Chancery to assess damages by means of a jury, hap 
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de one other step towards that fusion of law and equity which 
3 Society, some years since, recommended as the great object 
law reformers ; and the bill of Mr. Atherton, "to amend the 
tnmon Law Procedure Act, with reference to the exercise of 
uitable Jurisdiction,'" is a converse measure, giving to the 
Lirts of Common Law full powers to carry out the principle 
mciated, but not suflSciently worked out, in the Common Law 
)cedure Act of 1854. On the former of these bills the Equity 
mmittee have reported, pointing out that, however valuable it 
y be, it falls short of what is required respecting the procedure 
Chancery ; that oral evidence should be taken by the Court 
(If, and not by an examiner ,* that the Vice-Chancellors sliould 
rk out their own decrees, and not delegate their proper func- 
IS to their chief clerks ; and that equitable jurisdiction i^bould 
given to the County Courts. The last suggestion is one of 
at importance, for it cannot be doubted that distance from the 
tropolis often entails on suitors, in many parts of the country^ & 
lial of justice in matters taken cognizance of by a Court o£ 
uity alone ; but as to the practical remedy for the want some 
Bculty may arise, and the remark lately made by our President, 
kt it is impossible to lay down the same money limit in equity 
in common law cases, raises a question for serious consideration, 
is is one of the subjects which ought to be well considered by 
) Society in its next session. 

A bill has been prepared by the Criminal Law Committee, and 
3 been passed through the House of Lords by Lord Broughaxn^ 
make the obtaining of an acceptance to a bill of exchange 
promissory-note, on false pretences, a punishable ofifenoe. The 
nt of such a provision has been ahready actually felt and com-' 
lined of. 

Another measure, drawn by a Special Committee of the Society, 
d which the Attorney-General has introduced into the House 
Commons, enlarges the jurisdiction of the Divorce Court, by 
sibling that tnbunal to declare the status of any person ^wbo 
ty apply to it under the circumstances mentioned in the hill. 
therto this form of action, though existing in Scotland as one 
the uses for the action of declarator, which is applicable there 
a remedy for many different wrongs^ has been unknown, to the 
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English law, which has never taken cognizance of mere personal 
status as distinct from the right to property. This measure will 
afford a means of redress in cases which, if few, are peculiarly op- 
pressive in their nature. 

Lord Brougham has also brought before the House of Lords a 
bill to enable prisoners to tender themselves as witnesses on their 
own behalf on their trial, subjecting themselves thereby to cross- 
examination. This measure has met with much approval, and 
will no doubt be in another session passed into law. 

The Attorney-General has re-introduced the bills for the Con- 
solidation of the Criminal Law, which were prepared by the Sta- 
tute Law Commission, and were laid before Parliament by the 
late Solicitor-General, Sir Henry Keating ; but these measures 
have not as yet proceeded further than the first reading. 

Papers have been read during the past session by Mr. Serjeant 
Woolrych, on the Stockjobbing Act, recommending its repeal ; 
by Mr. Edward Webster and Mr. Wakefield, on the Transfer of 
Land ; and by Mr. George Harris, on Auditors to Trust Estates. 



REPORT OP THE FINANCE SUB-COMMITTEE, MADE TO THE 
COUNCIL, ON THE 21st OF JUNE, 1858. 

The Committee have examined the Accounts of the Society for the Year 
1857, and report thereon as follows : — 

I. The Income of the Society for 1857, was — 

Balance from previous year jB221 17 2 

Subscriptions jeS50 

Arrears 64 1 

— • 914 I 

National Reformatory Union 150 

National Association 20 

Advertisements in Journal 25 



£1,330 18 2 
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The Expenditare of the Society for 1857, y 

Bent of Rooms Mid Gras X212 7 9 

Printing, Stationery, &o 368 9 4 

Fomitnre and Bepaire 58 17 

Salariea and Petty Expenses 281 17 4 

Library 200 

Accountant's Charges 6 6 

Annual Dinner 9 19 6 

Wt, Commissioner Ayrion's Donation to the Law 

School retnmed 10 



£1146 16 11 

3. The Receipts of the Society for 1855 amounted to £516 17 

^ „ 1856 „ 995 5 

M „ 1857 „ 1109 1 
. Showing an increase in two years of more than 100 per cent. 

4. The item of £368 : 9 * 4 for Printing and Stationery, includes pay- 
ments for Printing in former years. The charge of £58, 178. for Furniture^ 
was the balance of the debt incurred in furnishing the Rooms of the Society. 
The £200 on account of the Library, was the second instalment of the £850 
due to Messrs. Wildy for the Books now in the possession of the Society. 

5. The Income of the Society for 1858 may be calculated at £1100, and the 
expenditure, including further instahnent on Library Account, at ^1000. 

6. The Income of the present Year, up to the 30th April, amounted to 
£641 : 9 : 4 ; and the expenditure, including instalment for Library, up to the 
same date, to £601 : : 4. ^ . 
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Art. XIL— right OF SEARCH.— AMERICAN STATES. 

THE important concessions which appear to have been made 
by our government on the Bight of Search, must, in a con- 
siderable degree, affect the opinions held respecting this great 
chapter of the law of nations. From certain proceedings that 
have lately taken place, and the importande of which consistSi 
mainly, in the circumstance of the American envoy having been 
present, and indeed presiding, it should seem that our good kins- 
men of the West regard themselves as having obtained, not 
merely an admission of search being altogether incident to war, 
and exclusively ; but also an admission of the absolute right of 
every nation to protect, by its flag, whatever vessel may choose to 
hoist it, and of the inviolability of every such vessel from all visi- 
tation, even from all question, by any but a cruiser of the nation 
whose flag is thus used. There can be no doubt that this is the 
meaning, and the only meaning, of the position which denies the 
right of visit as well as of search; and it is in this sense that the 
exultation of our kinsmen must be understood. 

At the late annual meeting of the Law Amendment Society, 
we were sorry to see that no lawyer from the United States 
attended, as had so frequently been the case in former years. 
Had any of these able and learned persons been present, we take 
for granted that they would have offered some explanation, 
if not made a reply, to the president's statement upon the subject 
in the House of Lords. Lord Brougham there affirmed, that 
although past all doubt the right of search is confined to the 
season of war ; yet that — if the United States' flag may be used by 
pirates, or malefactors of any description, and none but American 
cruisers have a right to visit, in order to ascertain that the vessel 
is American, there being no distinction whatever by the law of 
nations between great and small states — the same rule would apply 
to the flag of Lubeck or Monaco, as to that of America, France, 
or England ; and thus a common pirate would only have to hoist, 
instead of his black flag, the flag of Lubeck or of Monaco to be 
absolutely safe from all visitation, there being no kind of dif- 
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ference between the great and the little state, or between states 
having cruisers and states having none. Surely this cannot be 
law. Sorely the obvious principle is, that upon grave suspicion 
a vessel, supposed to use a flag to which it has no right, may be 
visited so as to ascertain its national diaraoter, the party stopping 
her for the purpose of thus examining being answerable in 
damages for the detention, and even for the visit, in case the sus^ 
picions are found to have been groundless It is as if a police- 
man stopping a person on suspicion, and that is found ground- 
less ; he is liable to make satisfaction ; he took the risk upon 
himself; he did so in the discharge of his duty ; he may in the 
circumstances be indemnified by his employers. So may the 
cruiser by his government^ on proof that the circumstances war- 
ranted his suspicions, and that he ran the risk in the discharge 
of his duty. It cannot be doubted that fit and just arrangements 
may be made between different governments as to the manner 
of the visit, and the documents and other proofs to be produced 
in evidence of the national character of the vessels. 

We have referred to the meeting lately held by the Americans 
in London. It was to celebrate the anniversary of the Indepen- 
dence ; and several Englishmen attended. Nothing could exceed 
the cordiality expressed by those of each nation ; and the minis- 
ter who filled the chair, set a most commendable example of 
kind and respectful feeling towards the countiy in which he is 
the representative of his own government It is to be lamented 
that his example was not followed by others. A speech of ^e 
most offensive kind is reported as having been made by one of 
his fellow-citizens, filled with abuse and sneers, defending the 
American encroachment^ and what is called filibustering, by 
attacking the conduct of England, and ascribing all her foreign 
possessions to the same piratical practices. This^ however, is of 
little moment, and such things are only of any importance as indi- 
cations of a very bad spirit prevailing in the United States, not, 
we must hope, among persons of weighty but among the mul- 
titude ; and it is devoutly to be wished that no electioneering 
propensities may ever make the former class bend before the 
latter, so as to endanger that good understanding so essential to 
the wellbeing of both the old country and the new. 
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The conduct of the United States, however, upon the question 
of slavery, offers a far more lamentable subject of contemplation. 
The influence of the Southern communities, and their determina- 
tion to exert it without regard to consequences, appears to repress 
the exertions of the Northern states in behalf of their own prin- 
ciples — of the national honour; let us rather say, the cha- 
racter, the fair fame of the land which boasts a Franklin, the 
friend of liberty, and a Washington, who freed his slaves. The 
men of the south have openly avowed their design, not only of 
perpetuating the '^institution" (as they call American slavery), 
but of reviving the African slave trade« It is in vain to deny 
that their strenuous activity, the enthusiasm of fBxty, influenced 
by their supposed 8elf*ioterest, has had not only some effect upon 
the colder natures of their northern fellow-citizens, but no little 
influence on the government itself, on those especially whose 
places depend upon popular election. Every friend of human 
improvement, and, most of all, every one who regards with inte- 
rest the successful establishment of a community founded upon 
the most ample recognition of the people's rights, must deprecate 
the degradation of its character as the heaviest blow to the cause 
of free institutions all over the world.^ 

^ The doubts are somewhat remarkable which It has been attempted to 
raise on what there is no attempt plamly to deny, that the emigration of 
free negroes (as they are called) from the Afrioan eoast, is the transport of 
slaves. When Lord Derby stated, in answer to Lord Brougham, that he 
thought the papers shewn him by Xiord Halmesbury were sufficient to prove 
that the Eegina Oodi's cargo were free emigrants, Lord Brougham de- 
chired that, on the contrary, those papers shewed her in terms to have 
been a slaver. There now lies before us the statement of the passengers 
on board the Ethiape^ which rescued the Bagina CaHL It is signed by six 
persons, British subjects ; and it distinctly affirms that the negroes '^ ex- 
hibited the fetters and manacles they had been brought on board the ship 
in {Reffina Ccdi) prior to the outbreak." 
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Abt. XIII.-JEW BILL. 



WE regard the settlement of the long-maintained controversy 
on this subject, as an event of great importance in the 
jurisprudence of England It removes a glaring defect in our 
system of toleration, while it does justice, and nothing but strict 
justice, to a sect whose exemplary conduct, and, above all, whose 
munificent benevolence had long gained them universal respect 

In recording this consummation, we will not enter upon the 
arguments which had been used, especially in the House of 
Lords, to resist the adoption of the measure, year after year sent 
up from the Commons with increasing majoritiea They resolve 
themselves into an assertion, that the legislature would be un- 
christianised if Jews became eligible ; while all men know that 
infidels, even atheists, had been suffered to sit in both Houses, 
and that they made the declaration required, ^' on the true faith 
of a Christian," not because they professed Christianity, but be- 
cause to them these words had no meaning. On the same ground 
the Jew might have used them ; but on a principle of honour, 
and to be on the outside of safety as regarded a matter of con- 
science, he refused to avail himself of the escape, of which infidels 
of all classes, men who believed neither in the Old Testament nor 
in the New, had so long and so often taken advantage. It thus 
was manifest that the bigoted adversaries of toleration did not 
object to Jews, but only to honest and honourable Jews ; and 
that any one who, beside being a Jew, was a hypocrite, might 
enter either House, and welcome. To be sure, the topic of un- 
christianising Parliament became of supreme absurdity when it was 
recollected that one House had yearly unchristianised itself, and 
continued in this fallen condition, be the other House ever so 
tenacious of the test. 

The origin of the words in the abjuration, having been in- 
serted only as giving greater solemnity to a declaration 
against the Pretender, and in no possible respect pointed 
against the Jews, nor indeed in any conceivable sense inserted 
as a test of Christian belief, has often been dwelt upon as deci- 
sive in this controversy. But it does not appear that sufficient 
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stress was ever laid on the very obvious position, that what is the 
*^ true faith of a Christian/' is any thing rather than a thing 
settled among Christians themselves ; and that men daily make 
use of the words, who, though calling themselves Christians, and 
maintaining that their faith is the true faith, are nevertheless 
notoriously members of sects whom our church regards as any 
thing rather than Christian. Take the Unitarians or Socinians, 
we might say the Arians also ; but of the Unitarians there are 
numbers who sit in both Houses, and are known to be such. 
What says the law, that is, the church, regarding their belief ? We 
are commanded by our liturgy to regard these persons as in a state 
of utter perdition on acoount of their belief. We again and agaiu, 
in the course of the year, declare, in the most solemn manner, 
that those persons "shall without doubt perish everlastingly," 
because of their belief being different from that " true faith of a 
Christian," for refusing to affirm which the Jew was excluded 
from Parliament. Nothing further is required to shew the 
utter inconsistency of those who proclaim our faith to be so 
clearly settled, and so well understood, as to afford the means of 
taking an avowal of it for a test 

But we pass over the whole argument on the question, to 
arrive at what really appeared, and we may add, proved decisive, 
that when the statutes came to be considered, as well as the 
Parliamentary precedents, the much- vaunted dause in the abjura- 
tion was found wholly inefficacious to eifclude Jews from the 
most valuable privileges, the most precious rights, and even 
the most important functions, of members of the legislature. 
This was, to a certain degree, broached in the argument in the 
Courts upon Alderman Salomon's case ; but the attention of the 
House of Commons was very lately called to it, as well as that of 
the Lords. We do not raea|i to affirm, that regularly a person 
elected to the one House, or summoned by writ to the other, enjoys 
these rights, and can perform these duties ; but we assert, and this 
was quite sufficient for the case where the two Houses differed irre- 
concilably on the admission of Jew«,that unless the Commons chose 
to prevent it by a censure, or a threat of expulsion, a Jew, with- 
out takipg his seat, had all the privileges of Parliament, and 
could exercise by far the most important duties of a meml>er. 
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He could fiit under the gallery during all debates ; he could frank 
before that privilege was surrendered ; he had entire personal 
protection as much as if he was sworn ; and he could sit and vote 
in all committees. He could be chairman of an election com- 
mittee, and, by his casting vote, determine upon a seat ; so he 
could in any committee upon a bill, whether public or privata 
He could be appointed to manage a conference with the Lords^ 
as he could accompany the Speaker in his appearance there, or in 
presenting an address to the Sovereign. It was found that a hun- 
dred and twenty years ago an eminent member (Sir Joseph Jekyl) 
had been chosen upon a committee before taking his seat, and 
it availed nothing to cavil at this precedent, and to question 
whether he did act on the committee; for the matter rests 
upon the contents of the statute, and not upon precedent alona 
No one in the House of Lords ventured to deny this when Lord 
Brougham referred to the terms of the act. One section (1 Qea 
I., c. 13, s. 15) prohibits sitting and voting without taking the 
oaths ; the next affixes the penalty incurred for voting, and says, 
" for such offence." Now, there is no offenoe described except 
that in the former section ; and it is the prohibition to vote in the 
House. But voting in committee is not voting in the House ; the 
greatest care being taken, in directing the administration of the 
oaths, to decide that the House is to be sitting and the Speaker 
in the chair. The highly penal nature of the sections, involv- 
ing not merely the ,£500 penalty, which still remains, but all the 
heavy forfeitures and disqualifications which Lord Lyndhurst's 
act of 1852 swept away, makes it perfectly manifest that the 
strictest possible construction must be applied to them, and that 
consequently these penalties only apply to voting in the House. 

Great praise is due to Mr. T. Duncombe^ for having called the 
attention of the Commons to this j)oint, and he followed it up by 
moving that Baron Rothschild should be appointed one of the 

* If any one should be thoughtless eaoogh to place Lord Luoan Boxt to 
Lord Lyudhuxst in effecting the change^ we must at once saj that nothing 
pan he more absurd. Lord Lucan is hardly even to be mentioned in the 
history of the question. Mr. T. Duncombe undeniably comes next to 
Lord Lyndhurst in the matter. Lord Lucan had about as much hand in 
carrying it as Lord Cardigan had in opposing it. 
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conferenoe to meet the Lords upoa the difference between the 
two HousesL It really seemed wholly impossible after this, that 
the residue of the disqualification should be obstinately retained. 
That a great gain to the cause of religious liberty has been 
effected by Lord Lyndhurst's constant, untiring, most able, and 
most judicious exertions, must be admitted on all hands. That 
Lord Lucan's conversion to the right side was of advantage, is 
not denied; that bis bill did some service, by affording the govern* 
ment a kind of ground for saying they retained their opinions, 
and only yielded to the necessity of putting an end to the struggle 
with the other House, and that, therefore, they did not support 
Lord Lyndhurst's bill, but another, may like¥dse be granted. 
The two bills differed in some particulars, but both admitted the 
Jew to sit in Parliament, Lord Lyndhurst's had every advantage 
in comparison with the other; which was so altered in committee 
as ultimately to be in substance the same with bis. We must, 
however, protest against the injustice of calling this important 
measure by any other name than Lord Lyndhurst'a It will be 
more absurd than the misnomer of America after Yespucci. To 
be sure, Lord Lyndhurst shewed the greatest self-denial and for- 
bearance when he contented himself with pointing out the gross 
errors in Lord Lucan's bill, and declared that all he desired was 
the success of the measure, careless by what bill it was brought 
about. We doubt if others in like circumstances would have shewn 
the same temper; for instance, Lord Campbell, had Lord Lucan 
or Lord Cardigan stept in at the eleventh hour with a bill on 
obscene publications ; or Lord Brougham, if his evidence bill had 
been thus interfered with by the same or any other military 
personagea 

Great complaints have been made of the government in this whole 
matter; some groundless, others not without foundation. Of the 
former class is the describing their concession a^ founded on false 
pretences, because, unlike the yielding on the Catholic question and 
the corn-laws, this concession has been made when there was no de-^ 
mand for it by the public feeling. But we hold the Duke of New- 
castle to have taken, as he generally does, the sound view of the sub- 
ject, when be considered the termination of a controversy between 
the two Houses^ in which, moreover, the friends of toleration took 
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part with the Commons^ as no less sufficient justification than 
motive for the change. The real charge against the government, 
and, let it be added, against the House of Lords, is the gross 
absurdity of sending down to the Commons peremptory reasons 
agaiust admitting the Jew, at the same time that they were 
asking their consent to a bill for his adthission. 

It remains to be observed, that those are greatly mistaken who 
imagine the whole benefit conferred upon the Jewish people to 
consist in the measure by which some three or four of their 
body will now have seats in Parliament Alderman Salomons, at 
the late meeting of the Law Amendment Society (of which he is 
a member, having indeed been called to the bar), set this matter 
right. He declared that the whole Israelite race was now relieved 
from what had been regarded by the world, and felt by them- 
selves, to bea stigma — their exclusion firom a share in the legislation 
of their country by a nation, the first in the rank of those who 
profess the principles of civil and religious liberty, and the main 
stay of constitutional government.^ 



akt. XIV.— the ministry of justice and the 

STATUTE LAW COMMISSION. 

THESE cardinal questions, upon which hang the success of 
all questions of Law Beform, and all hope of consolidating 
the judicial institutions and the law of the country, are in statu 
quo ante helium, in the same state in which they were last 
session, when the Whigs were in office and the Tories in oppo- 
sition — in the same state actually, retrospectively, and prospec- 
tively : there is nothing new to be said of them, in respect of 
what has been done, is doing, or is likely to be done. 

1 Among the arguments — if to be dignified with such a name — against 
the Jews, was the appeal of a noble Lord (Be Eoos) to the fact of their 
not serving in the armj, whence, by parity of reason, it may be presumed 
liis lordship would exclude all members of the Society of Friends I 
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With respect to the former qaestioDy that of the Ministry of 
Justice, the Chancellor of the Exchequer has intimated that he 
is willing to move the requisite grant, if any body will define 
what a Ministry of Justice is to do. 

With respect to the latter, the Attorney-General has claimed 
and obtained the continuance for another year, of the grant to 
the Statute Law Commission, on the blind faith of what has 
been done. 

He has intimated, indeed, that he desires to obtain a com* 
mittee, to lay a sample of the work before the committee, and to 
take the sense of the House thereon ; and also on the expediency 
of an officer to undertake the parliamentary revision of current 
legislation. 

Is it not singular that nobody seems to perceive that the solu- 
tion of both of these questions is the presentation of a design for 
the work, which shall show the scope and bearing of the different 
parts, the diverse kinds of qualification requisite for the work, the 
order and course of proceeding for the doing, and the apportion- 
ment, of the work, in such form and manner that all parts may 
proceed pari passu t 

Is it not strange that we still refuse to entertain iA the Com- 
mission, or elsewhere, the suggestions of the very men who have, 
for the longest time, and with the greatest perseverance, prosecuted 
this subject ; that we do not obtain in detail their suggestions ; 
that we do not bring together the various plans and collate them ; 
that we do not publish the ninety-thr^e statutes that are said to 
be consolidated, and take the sense of the profession and the pub- 
lic thereon ; that we do not establish a fit board of reference to 
receive, examine, consider, and determine the questions of difference ; 
but proceed year by year, granting money grudgingly and reluc- 
tantly, with parsimonious extravagance, and with the assurance that 
no practical good can result beyond collecting, in a sort of way, a 
quantity of materiel which may afterwards turn to account ? for 
this is one of the pleas put forth on behalf of the Commission, as 
if, after so many examples of the sort of work already done in 
this country and elsewhere, the matter should be any longer the 
subject of empirical experiment 

Under the direction of an office or department of state, 
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properly oonstttnted, this sort of business would have its daily 
routine ; its processes would also come to be settled, and deference 
would be shewn to the Minister in charge, let that Minister be 
the Lord-Chancellor, the Attorney or SoUcitcwr General, op the 
Lord Privy Seal, or any other convenient personaga 

The truth is^ this business wants a local habitation, where the 
records of legislative projects may be kept, and where the 
various officers of State, greater and less, may meet in deliberation 
to dispose of matters of legislation in their preparatory stage. 

The Lord-Chancellor has no office, nor has the Attorney-^ 
General, nor the Solicitor- General. If they meet it is in odd 
places and at odd times, by chance, in the courts, in the House of 
Lords, at dinners, or may be at evening parties, or at best at 
occasional appointments at o(ne another's houses ; and the results 
of their deliberations are not recorded, and each minister has to 
begin the task which his predecessors have half matured* 

When the matter comes before Parliament, a few generalities 
are advanced on each side— details are eschewed ; the question 
being altogether one of detail, party men hang together, uid 
the House literally acquires no information on the subject 

We ought to have a fair and honest resumi of the whole 
matter, embodying, as £a,r as thqr are compatible with each other, 
the various su^estions, shewing the organisation of the depart- 
ment^ its jurisdiction, its procedure, and the very forms which it 
is proposed to use. 

If next year we have a committee, as proposed by the Attorney- 
General, the matter will not be in a state to be submitted to 
that committee ; the inquiries will branch out into various irrele- 
vancies, and the session will probably terminate with a recom- 
mendation to renew the inquiry in the next session. 

The next session will come with its own proper ei^igencies, and 
postponement after postponement will follow^ 

We contend that without a basis of operation, well considered, 
this operation will be no more successful than any other operation, 
and that we shall in the end spend in driblets, during a long 
period of disheartening work, as large a sum of money as would 
be sufficient to enable us to do the wbde work well in a short 
time, aod to general satisfaction. 
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' If, on the other hand, we proceed upon well-considered deeignfly 
founded on a collation of past, existing, and proposed desigpaB, 
with working plans, with specifications of detail, with estimates of 
the cost of each operation, and the time which it will occupy, and 
proper engagements with competent persons to do the several 
parts of the work, and this within a given period, and in a public 
manner, every body will become familiar with the nature of the 
undertaking ; public opinion will stimulate and check, sanction 
and support the effi>rt, and the work will proceed without let or 
hindrance from any quarter, till, in a comparatively short time, 
it will be found to be entirely dona 

The day of eulogy and blind iaith has passed away. It is well 
known that the work already done cannot encounter the scrutiny 
and criticism of those who have made this subject the study of 
their lives : and, notwithstanding the show made in parliamen- 
taiy appearances, it is well known that the whole body of the 
Commission are not in accord upon this subject, and that nothing 
but the Beoresj observed in its operations has enabled it to endure 
BO long. 

The proceedings of the Commission, which were laid before 
Parliament at the beginning of the session, should be perused, in 
order to shew how necessary it is that that body should be rein- 
forced at ail points, or that its functions should be placed directly 
under the Chancellor, assisted by a committee of privy council, 
and the usual staff and organisation of an office, dealing regularly 
with the matter, and with some definite responsibility. 

It is manifest that before a committee of either House of Par- 
liament can determine the question of the right mode of consoli- 
dating the law, and the right mode of revising current legislation, 
it must consider (which the Statute Law Commission has hitherto 
omitted to do) the various plans hitherto adopted or rejected. 

This is the shortcoming of the Commission ; they may have 
collected, in the form of ninety-three consolidated bills, half the 
statute law; but if these are so written as not to piece on with one 
and another, and with the general law, nor admit of future incorpo- 
rations — ^if they fail in the very purpose of a consolidation to bring 
together in logical order, and connectedly, all the matter relating 
to the aavtie subject— if they have neither plan nor purpose— if 
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they are wone than any code that exists, unintelligible to lawyer 
as well as layman — if they ignore system, and defy proof — if they 
comprise matters which do not belong to them, and do not 
contain all the matters that do — they do not satisfy the fiedr 
demands of the pnblici nor justify the claims that are made in 
their behal£ Eulogies of the Commissioners, collectiyely and 
individually, assertions of what has been done, of the sacrifices 
made by this Commissioner^ and of the learning and accuracy of 
another, are beside the question. What, on the very fiace of 
them, are the consolidated bills t where is the scheme of the 
Commission ? what are its plans ? where are the estimates of the 
future expense ? where are the means of vouching the accuracy of 
the work ? why are not the ninety^hree bills produced to Parlia- 
ment, and subjected to public criticism ? 

These and many other questions might be asked, and the true 
answers to such questions would constitute the material upon which 
a just judgment might be given on the present state of matters. 

The production of the work, however imperfect, would be bet- 
ter than the holding it back for an indefinite period. It would 
give opportunity for criticism and defence, and would enable the 
Commission to obtain the sanction of public opinion, for the want 
of which its proceedings are so hesitating. 

Without principles, without a definite purpose, without design, 
without plans, without specifications, without estimates, without 
the strength that comes from a knowledge of one's position, and 
that of one's opponents, it is impossible the Commission should 
realize any thing, or make reasonable way; and, though they 
gain annually a vote, it is but to forestall credit, and to earn 
for their proceedings a degree of ultimate discredit, which will be 
damaging to the Commissioners themselves, and, perhaps, peril 
the work altogether. 

The Commission wants not in fact money, so much as it wants 
very body and soul — ^a purpose, and arrangements conformable 
to, and efficient for, the purpose. It i& not much work that is 
required, but work well, comprehensively, and fitly done; and 
work proceeding upon design has this advantage, that from the 
very outset we see the end to be attained, and how the interme- 
diate proceedings coiitribute to that* end. This, is the immediate 
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requirement of the members of Parliament ; they desire to have 
this explanation — not to be worked out by a committee of their 
own body, which is a dilatory, operose, and ineffective instrument 
for detailed operations, but by the Statute Law Commission, or 
some such body, which would be unfettered by times and seasons, 
and could submit the whole scheme at once and connectedly, in 
a practical shape, which should constitute the basis of the opera- 
tions of the committee, if afterwards a special inquiry should be 
necessary. 

A masterly exhibition of the whole matter, concisely, connectedly, 
and intelligibly done, would advance this subject fifty years, and 
would redeem the credit of the Commission, which has suffered 
so much by the manner of proceeding hitherto. 

Between the present time and the next session, steps might be 
taken to put the matter on a satisfactory footing ; but this cannot 
be done but by the adoption of a system of comprehensiveness, 
which fairly takes into account all sides of the question, and those 
matters which, in this publication and others, have been put in 
controversy during the last six years, to say nothing of a period 
long antecedent 

Let somebody be charged with the duty of collecting methodi- 
cally and fairly these matters, presenting them honestly to the 
Commission, to the Government^ to the Parliament, and to the 
Public, and all practical difficulty will be removed. Compre- 
hensiveness, method, and publicity are the three guarantees of 
success in this matter, without which we must suffer for ever the 
consequences of cliqueism, confusion, and the narrowness and 
sinistemess of secresy. 

The Attorney-General has installed himself the arbiter of this 
work. He claims credit for sagacity, for firmness, for energy. 
Let him consider whether, without making an entire change upon 
the past course, he may not so modify his proceedings as to make 
his position impregnable. The considerable minorities in the 
House of Commons ought to be an index that something is 
wrong. He will see that the majority, a few nights ago, consisted 
both of the members of the late and the present government, for 
the most part committed to the Statute Law Commission, and 
that some of the minority were on circuit 
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From our knowledge of the feeling of the independent 
members on this sabject^ we should saj that thdbr desire is to 
obtain entireness and fair play, and that^ if they could be satisfied 
that this work woald be honestly done, they would aid rather 
than oppose the Commission ; but of all the products of the labours 
of the Commission none have been laid before the House, and the 
minutes of proceedings manifest a degree of disorder, irresolution, 
and general inattention in the Commission, that makes it too dear 
that nothbg successful can eventuate from its exertions so long 
as it is conducted after the present fashion. 

We believe that there is not a single Commissioner to be found, 
who, if placed in a witness box, and subjected to an examination, 
cross-examination, and re-examination by the Attorney-General, 
or by any other discreet and firm barrister, would vindicate the 
proceedings, plans, and prospects of the Statute Law Commission, 

The manner of its working, the want of instructions, the habit 
of confiding the work to a few, principally young men, without 
the control of the general body, and without preparing their 
materiab in such a manner as to vouch their work, so as to admit 
of its being properly examined, are all well known in the profes* 
sion, and matter of good-humoured raillery in some cases^ and 
not a little severe remark in othenL 

It is a pity that so good a purpose should be spoilt by aa ofasti* 
nate adherence to a manner of proceeding that cannot be jus- 
tified by any man of business acquainted with the special exigen* 
cies of this subject, and the manner in which they may be met 
by i4>propriate and effbctive expedients. 
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akt. XV.— the trinity term examination 

PAPERS. 

ON the 19tb, 20th, and 2l8t days of May last took place, at 
Lincoln's Inn, the Public Examination of Students of the 
Inns of Court, being candidates either for a certificate, prelimi- 
nary to being called to the Bar, or for the Studentship (of fifty 
guineas per annum, tenable for three years), or for honour& The 
nature and mode of conducting this examination were explained 
on a former occasion;^ its subjects appear from the following 
programme : — 

The Reader on Constitutional Law and Legal History will 
examine on the following subjects : — 

He will expect the candidates for Honours to be well acquaint- 
ed with the chapters in Mr. Hallam's Constitutional History 
which give an account of the reign of Elizabeth and of the 
Stuarts ; of Queen Anne ; and of Qeorge the First and George 
the Second, 

He will expect them to be acquainted with the History of the 
Law of Real Property; the History of the Law of Libel; the 
History of the Law of Treason ; and with the History of our 
Constitution from Magna Charta to the Bill of Righta He will 
expect th^n also to be acquainted with the most remarkable 
State Trials, f]X)m the accession of Elizabeth to that of Qeorge 
the First. 

He will expect all who present themselves for examination to 
possess a competent knowledge of the leading events of English 
History. 

The candidates for a Pass will also be required to possess an 
accurate knowledge of the Reigns of Elizabeth and of the Stuart 
Kings ; with the events of the Revolution ; and with the State 
Trials during the Reign of Charles the Second. 

^ See the Law Mag<mne for August, 1855. 
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The Reader on Equity proposes to examine in the following 
books: — 

1. Smith's Manual of Equity Jurisprudence ; Mitford on the 
Pleadings in the Court of Chancery. Introduction : — Chapter 
ly sea 1 and 2 ; chapter 2, sea 1 ; chapter 2, sea 2, part 1 (the 
first three pages) ; chapter ^, sea 2, part 2 (the first two pages) ; 
chapter 2, sea 3, part 3, chapter 3. The Act for the Improve- 
ment of the Jurisdiction of Equity, 15 & 16 Vict, c. 86. 

2. The Cases and Notes contained in the first volume of 
White and Tudor's Leading Cases ; and the Cases of Ajshbumer 
V. Macguire, Townley v. Sherborne, Brice v, Stokes, Harding v. 
Olyn, Casbome v. Scarfe, and Peachy v. Duke of Somerset^ in 
the second volume^ with the Notes on those Cases. 

Candidates for Certificates of having passed a satisfactory ex- 
amination, will be expected to be well acquainted with the books 
mentioned in the first of the above classea 

Candidates for a Studentship or Honours will be examined in 
the books mentioned in the two classes. 

The Reader on the Law of Real Property proposes to examine 
in the following books and subjects : — 

1. Joshua Williams on the Law of Real Property, fourth 
edition. 

2. Particulars and Conditions of Sale ; Sugden's Vendors and 
Purchasers, section 2, pp. 11 — 34, thirteenth edition ; or, Dart's 
Vendors and Purchasers, cap. 5, pp. 68 — 112, third edition. 

3. The Common Forms of Ajssurance on the Purchase and 
Mortgage of Freehold and Copyhold Estates and Leaseholds for 
years. 

4. The Effect of the Disclaimer and Acceptance by Trustees 
of Trust Estates ; Lewin on Trusts, part 2, cap. 10, third edition. 

5. Hayes on Conveyancing. Chapters 1 — 4, fifth edition. 

Candidates for Honours will be examined in all the foregoing 
subjects ; candidates for a Certificate in those under heads, 1, 2, 
and 3. 
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The Reader on Jurisprudence and the Civil Law will examine 
candidates for Honours in the following subjects : — 

1. The Elements of the Roman Law of Dominion, Servitudes, 
Mortgages, and Contractual Obligations. Mackeldey, Systema 
Juris Romanis Hodie Usitati (Latin Edition), pp. 249 — 428. 

2. International Rights of Independence, Equality, and Pro- 
perty. Wheaton's Elements of International Law, part 2, chaps. 
2, 3, and 4. 

3. De Verborum Significatione and De Regulis Juris. The 
last two titles of the Digest. 

Candidates for a Certificate will be examined in : — 

1. Sandars's Institutes of Justinian, books 3 and 4 : and also 
the first nine titles of book 2. 

2. International Rights of Equality and Property. Wheaton's 
Elements, part 2, chaps. 3 and 4. 

The Reader on Common Law proposes to examine in the fol- 
lowing books and subjects : — 

Candidates for a Pass Certificate will be expected to be familiar 
with the ordinary steps and course of Procedure in an Action at 
Law, and will be examined in — 

1. Serjeant Stephen's Commentaries, fourth edition, book 2, 
part 2, chap. 6. " Of Title by Contract." 

2. Those portions of Archbold's Criminal Pleading (by Welsby), 
which treat of the Law of Homicide and Simple Larceny, 

3. Taylor on Evidence (last edition), vol. 1, part L " Of the 
Nature and Principles of Evidence." 

Candidates for the Studentship or Honours will be examined in 
the above books and subjects, and also in — 

1. The undermentioned Cases from Mr. Smith's Selection of 
Leading Cases (fourth Edition), with the Notes thereto : — 

Armory v. Delamirie — Calye's Case (and in connection there- 
with, Dansey v. Richardson, 3 Ell. and Bl., 144. Cashill v. 
Wright, 6 Id., 891) ; Lampleigh v, Brathwait ; Mitchell v. Rey- 
nolds ; Semayne's Case ; The Six Carpenters' Case ; and Simp- 
son u Hartopp. 

2. Chitty on Contracts (last edition), chap. 2. " Of Contracts 
with Particular Persons." 

VOL. V. NO. X, 2 b 
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Having reference to the books and subjects above indicated^ the 
following questions were proposed: — 

Questions on Constitutional Law and Legal History. 

1. What measures did Elizabeth take for binding the Church 
to the State? 

2. What explanation did Elizabeth give of the Act of Su- 
premacy ? 

3. Mentiou the names of some of the most remarkable clergy- 
men (not Roman Catholics) who refused to comply with the 
ceremonies established in her reign« 

4. Give an account of XJdal's trial, with such observations as 
occur to you. 

5. What were the admitted constitutional rights of the Commons 
during the reign of Elizabeth? 

6. What was the first statute by which Roman Catholic 
recusants were distinguished from other recusants ? 

7. State any proofs of the increasing influence of the Commons 
during the reign of Elizabeth* 

8. What part was taken by Bacon, as a Member of Parliament^ 
on the question of originating Money Bills in the same reign ? 

9. When were military tenures abolished ? 

10. What was the case of Ashby v. White ? 

11. What was the law of evidence in cases of Treason at the 
death of Charles the Second ? 

12. Mention any case in which it had been set aside by the 
Judges. 

13. Give an account of the Test and Corporation Acts. 

14. State the causes of Lord Clarendon's disgrace. 

15. How long did Charles the Second govern without Parlia- 
ments ? 

16. What were the limitations of Prerogative in the Act of 
Settlement ? 

17. What measures were taken in Queen Anne's time to 
exclude placemen from the House of Commons? 

18. Give an account of Bushel's case, and of the Habeas 
Corpus Act, 
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19. When was the distinction of the Cabinet ^from the Privy 
Council fully established ? 

20. Give an account of the Peerage Bill introduced by Lord 
Sunderland in the reign of George the First, of the fate it met 
with, and the object it had in view. 

21. Give an account of Sir B. Walpole's Excise scheme. 

22. When was the Septennial Act passed ? on what grounds 
was it justified? State such reasdns as occur to Jrou in favour of 
or against it 

« Equity. 

1. Explain the origin of the jurisdictions exercised by Equity 
Judges over infants and lunatics ; in what judges are such juris- 
dictions vested ; and in what liianner are they conferred ? 

2. What suits are properly conimenced by information ? In 
whose name is an information filed — and, in case the information 
is dismissed with costs, by whom are the costs to be borne ? 

3. What is meant by the extraordinary jurisdiction of the 
Court of Chancery : about what time does it appear to have been 
established: and what other jurisdiction is inherent in the 
Court? 

4. Distinguish between a bill and a petition in equity ; and 
state generally what are the proper objects of each. 

5. Explain the method of taking evidence in Chancery ; and 
mention the principal advantages and disadvantages with which 
this method is accompanied. 

6. A plaintiff states a title, dependant on his being the heir of 
A. B., and alleges that the defendant in conversation admitted 
the fact of such heirship. The defendant puts in a plea simply 
denying that the plaintiff is heir of A. B. Is the plea sufficient ? 

7. Is a demurrer which is good to the relief prayed by a bill, 
good to the discovery also ? State the reason of the rule upon 
this subject 

8. An agreement relating to personal property is entered into, 
reduced into writing, and signed by the parties. By mistake, a 
material term of the agreement has been omitted. A bill is filed 
by the one party to enforce the agreement really entered into, 
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and another bill is filed by the other party to enforce the written 
agreement What decree will be made in each case? 

9. A. conveys real and assigns personal estate to trustees upon 
trusts for sale and distribution of the proceeds amongst the credi- 
tors of A., named in a schedule to the deed. The creditors are 
not parties to the deed, but are informed of its existence. After 
the sale has taken place the trustees, at A/s request, hand over 
the proceeds to him. Are the creditors entitled to any relief in 
equity against the trustees ? 

10. A person entitled to a sum of stock standing in his own 
name, and to another sum standing in the names of trustees for 
him, assigns by deed both sums, in consideration of natural love 
and affection, to his son. The deed of assignment is delivered to 
the son, but no notice of its existence is given to the trustees. 
Upon the decease of the assignor his personal representatives 
claim the stock as part of his personal estate. The son insists 
upon the deed of assignment Who is entitled to the stock ? 

11. A sum of stock is vested in trustees upon trust for A. du- 
ring his life, and after his decease upon trust for B., a married 
woman, absolutely. C. is desirous of purchasing her and her 
husband's interest in the stock. In what manner must the trans- 
action be conducted in order that the purchaser may be secure ? 
Point out the dangers against which it is necessary to guard. 

12. In what case is the distribution of a fund devoted by will 
to charity directed by sign manual ? 

13. Explain what is meant by a superstitious use ; and mention 
the statute to which reference is made for the purpose of deter- 
mining whether a use is superstitious. What is the leading pro- 
vision of the statute, and is it prospective in its operation ? 

1 4. Explain and illustrate the rule — the assignee of a chose in 
action takes it with all the equities attached to it. Should any 
exception be made in the case of a fund vested in a trustee ? 

1 5. A. enters into a written agreement with B. to sell him a 
certain estate, describing it as copyhold. A. afterwards discovers 
that it is freehold. Can B. enforce specific performance of the 
contract ? 

16. In what respect does the authority of an executor differ 
from that of a trustee with reference to personal estate vested in 
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himself and a co-executor, or a co-trustee respectively? And 
what is the origin of the distinction. 

17. C. enters into a valid contract with A. to guarantee the 
payment of a debt due from B. to A. A. subsequently, without 
the consent of C, concludes a binding agreement with B. to give 
him further time for payment, but stipulates with B. that A/s 
claim against C. shall not be in any way affected by the transac- 
tion. Is C. released from his guarantee ? 

18. A testator gives a legacy of deiOO to A. out of the £Z per 
cent, consols standing in his (the testator's) name ; and he gives 
-£^100, part of the said ^3 per cent consols, to B. The testator 
afterwards sells all the stock standing in his name. Are A and 
B. entitled to their legacies ? How are such legacies described ? 

19. A mortgages Whiteacre to B. for ^1000 ; and afterwards 
mortgages Blackacre to B., in consideration of a further sum of 
J^IOOO. C, who has notice of the former mortgages, advances 
money to A. on a mortgage of Blackacre alone. Wishing to 
enforce his security, he files a bill against A. and B. To what 
decree is the plaintiff entitled ? 

On the Common Law. 

1. Explain what is meant by the terms "contract," "consider- 
ation," " nudum pactum." 

2. Give instances of "implied^' contracts, and put cases illus- 
trating the maxim Expreasiim fadt cessare taciturn, 

3. Define the contract of sale. What peculiar efficacy attaches 
to a sale of goods in market overt 

4. What is the mode of commencing an action against a British 
subject resident abroad ? 

5. In what cases may the sheriff execute a writ by breaking 
open the outer door of a dwelling-house ? 

6. Under what circumstances and to whom is the privilege of 
stopping goods in transitu allowed, and how may this right be 
defeated ? 

7. State shortly the rule laid down in Mitchell v. Reynolds, as 
to the validity of contracts in restraint of trade. 

8. Illustrate the maxim. In pari delicto potior est conditio 
possidentis or defendentis, by reference to a policy of insurance. 
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9. State the point decided in Dalby v. The India and London 
Life Assurance Company, 15 C. B. 365, relative to a life policy 
of insurance. 

10. Under what circumstances was an action of trover held 
maintainable in Armory v. Delamirie? And what point was 
there decided in regard to the measure of damages I 

11. Is it in your opinion necessary to show that the taking was 
lucri causa in order to sustain an indictment for larceny? Put 
cases pro and con in support of your views on this subject 

12. When may the writ of summons be specially indorsed f 
And what advantage may be gained by specially endorsing it? 

13. Under what circumstances will a feme covert indicted for 
larceny be entitled to an acquittal, although proved to have taken 
the goods laid in the indictment animo farandi f 

14. Discriminate between the functions of the judge and jury 
where, in an action for libel, the question arises whether a par- 
ticular communication was privileged or not 

15. What things are privileged at Common Law from being 
distrained upon for rent ? 

16. Specify the rules of law applicable in determining the 
criminal liability of an infant under the age of twenty-one years. • 

17. State shortly the leading exceptions to the rule, that a 
corporation can only bind itself by contract under its common seal. 

18. Illustrate the presumption of law omnia riti esse acta. 

19. In what cases may a bankrupt sue upon a contract entered 
into with him whilst uncertificated ? 

20. What points were decided in the Six Carpenters' Case as 
to liability for a trespass ab initio by relation? 

21. By what considerations would you determine the liability 
of a member of a club for the price of goods supplied by a trades- 
man to the club ? Cite cases having reference to this subject 

22. State the facts in Smout v. Ilbery, 10 M. & W. 1, and 
explain fully the reasoning upon which the Court rested their 
judgment in that casa 

23. Illustrate the maxim, Ignorantia juris quod quisque scire 
tenetur neminem excusat, by reference (1) to the Law of Torts, 
(2) to Criminal Law. 
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On the Law of Real Property. 

1. Give the form of a grant by deed of fee-simple estates from 

A. to B. C. and D. as tenants in common in fee, and from A. to 

B. C. and D. as joint tenants in fea 

2. A testator wishes to devise all his real estate to his son 
William, and all his personal property to his son John ; what 
form of words would you use in such a devise and bequest respec- 
tively, that there might be no doubt as to which son would be 
entitled to the testator's leaseholds for years ? Give the name of 
the important case which has been decided on this point. 

3. What is the difference between the old and new Law of 
Wills as to the necessity in devises of fee-simple estates for words 
of inheritance ? Give a few of the words descriptive of property, 
which, if used in a will (whatever its date), would always have 
passed the fee without words of inheritance. 

4. On what day did the new Dower Act come into operation ? 
Give the common uses in bar of dower in a conveyance of fee- 
simple lands to a purchaser married before that day. Explain 
the operation and effeqt of those uses. What is the effect of a 
late decision as to the common dower uses in a conveyance made 
before the day on which the Dower Act came into operation, on 
the dower of o, woman married to the purchaser after that day? 

5. To what statute do estates-tail owe their origin ? What, 
before that act, was the nature, and what were the incidents, of 
the estate created by the same words as would now create an 
estate-tail ? 

6. Fee-simple lands are by a settlement, dated before the year 
1834, conveyed to a grantee to uses and his heirs, to the use of 
Mary, a married woman, for her life, for her separate use, remain- 
der to her first and other sons successively iu tail ; Who would 
be the proper parties to a disentailing deed, to be executed in the 
present year, of the estate-tail create4 by the above settlement ? 
In other words, do Mary and her husband, or does Mary alone, 
or her husband alone, fill the office of protector of the settlement ? 

7. Can a tenant in tail in possession make a good equitable 
mortgage which would bar the issue in tail of the entailed lands^ 
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by a mere deposit of the title-deedfl, with or without a memo- 
randum in writing? Or, ia any^ and if any what, kind of assu- 
rance necessary ? 

8. What facts or circumstances will make binding on a debtor, 
and all persons claiming under him, a deed of conveyance and 
assignment by the debtor to trustees for the general benefit of 
creditors, which deed was voluntary on its execution ? 

9. Is it possible to settle upon a male real or personal estate 
(not his own at the time of settlement) in such a way that his 
creditors may have no power over that property ? Is there any 
difference between a trust for a male until he shall become bank- 
rupt or insolvent^ and a trust for a male for life, with a proviso 
defeating his life interest on his bankruptcy or insolvency ? 

10. What is a reputed manor ? Prior to what time must the 
origin of all copyhold manors be referred, and why ? To what 
point of time is the commencement of legal memoiy referred, and 
why? 

11. What are ** tortiotis" ajid *' innocent" assurances respec- 
tively ? Has any assurance at the present day a tortious opera- 
tion ? Give the authority for your answer. 

12. Grant by deed of fee-simple lands to A. and his heirs, to 
the use of B. and bis heirs ; devise by will of the same lands to 
A. and his heirs, in trust for B. and his heirs ; where is the legal 
estate in each of these examples ? Does the learning of uses 
apply to devises by will ? 

13. Give examples of cases in which deeds, inoperative to pass 
the fee-simple in the manner originally intended by the framers, 
have been held operative in another character. 

14. What kind of property (before 1838) would have passed 
by an unattested will ? How qiany witnesses axe now necessary 
to a will ? Are unattested wills now good under any, and if any 
what, circumstances ? 

15. Give the rule in Shelley's case as to fee-simple estates Is 
there any analogous rule with respect to personal estate ? 

16. Define a contingent and a vested remainder. What is the 
difference between a reversion and a remainder ? 

17. What exceptions are there to the general rule, that cdl inte- 
rests in land must be created or evidenced by writing? 
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18. A. sells and conveys to B. the following estates respec- 
tively : — I. An unencumbered fee-simple estate. II. The equity 
of redemption of a fee-simple estate. III. A leasehold estate for 
years at an annual ground-rent. Give the heads of the covenants 
usually entered into by A, and B. respectively in each of the above 
deeds of transfer. 

19. Give the heads of the common conditions produced by the 
vendor on the ofifering of a fee-simple estate for sale by auction in 
several lots. On the sale of leaseholds for years, what is the most 
necessary and important special condition of sale ? 

20. What is the best form of and the best time for a disclaimer 
of an estate or a trust ? Can a married woman disclaim an estate 
in land, and in what manner ? Can a trustee, after accepting the 
trusts of a settlement, retire from the trusteeship under any and 
what circumstances ? 

Jurisprudence and the Civil Law. 

1. Define Dominion. In what is the Roman conception of 
Ownership distinguished from that of English Real Property 
Law ? 

2. Describe the modes of acquiring Dominion known as Occu- 
pancy, Specification, Accession, and Usucapion, and state what 
conditions must be satisfied in order that, in each case, Dominion 
may be completely acquired. 

. 3. What is the office of Tradition in Roman Jurisprudence, 
and what is meant by saying that Tradition is in itself a neutrid 

fkCt? 

4. Define a Servitude, and distinguish a Praedial from a Personal 
Servitude, and both of them from a Personal Obligation. Explain 
the rule that Praedial Servitudes must have a perpetual cause. 

5. What was the nature of the form of ownership called Em- 
phyteusis ? Whence arises its importance in the history of Law ? 

6. Enumerate the general rules of Roman law which govern 
the priorities of mortgage creditors. What is the Jus Ofiferendi ? 

7. Define an Obligation ; distinguish it from a Pact and a 
(ZIontract, and state what are the ingredients of a Contract accord- 
ing to the views of the Roman Jurisconsults. 
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. 8. State the general rules of Boman Law with reference to the 
cases in which the author of Damage is bound to pay for such 
damage. Define Culpa Lata, Diligentia, and Custodia. 

9. In a contract of sale, what duties does the Boman Law im- 
pose on the Vendor apart from special agreement ? 

10. What is the extent of the international right of innocent 
passage on Rivers ? Illustrate your answer by examples. 

11. What are the King's Chambers, and what sort of jurisdic- 
tion does Great Britain assert over them? What amount of 
jurisdiction does the Hovering Act assume? 

12. What was the nature of the title which the plaintiff was 
bound under Roman Law to establish; (1) in a common real 
action ; (2) in a common peraonal action ; (S) in the actio exhi- 
bendi; (4) in the actio de peculiol 

13. Explain the meaning of the following definitions and 
rules of Boman Law : — 

a. Bei appellatione et causa et jur^ continentur. 

b. In generali repetitione legatorum etiam datse libertates 
continentur. 

a Potest reliquorum appellatio et universos significare. 
' A Usura pecuniae, quam percipimus, in fructu non est, quia 
non ex ipso corpore, sed ex alia caus4 est, id est, nov& obligatione. 

e. Magna negligentia, culpa est ; magna culpa, dolus est 

/. Semper in obscuris, quod minimum est, sequimur. 

g, Nuptias non concubitus, sed consensus, facit. 

h, Ea quae rare accidunt, non temere in agendis negotiis com- 
putantur. 

i Quod contra rationem juris receptum est, non est producendum 
ad consequentia. 

General Poiper^ 

1. Trace the history of toleration as it appears in the Statute 
Book from the reign of Elizabeth to that of George the Second. 

2. Give an account of the liberty of the Press, as it may be 
gathered from our State Trials, Debates in Parliament and 
Statutes, from the days of Elizabeth to Mr. Fox's Libel Act 

3. What was the exact ground of dispute between Charles the 
First and his Parliament with regard to the Militia ? 
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4. By Marriage Articles it is agreed that a Freehold Estate 
shall be vested in trustees, upon trust for the intended husband 
for life, and after his decease for his first and other sons succes- 
sively in tail male, with an ultimate trust in favour of his heirs — 
and it is further agreed that a Leasehold EJstate shall be limited 
on the like trusts, so far as the mles of Law and Equity will per- 
mit In what manner should this agreement be executed as 
regards the Leasehold Estate ? 

5. A. purchases stock in the name of himself and his wife ; 
afterwards he by will gives the rents of his Real Property and 
the dividends of his Funded Property to his wife for her life, and, 
after her decease, the whole to his daughter, her heirs, executors, 
and administrators. On the decease of the testator, his widow 
claims an absolute interest in the Stock and a life interest in the 
Freeholds. Can this claim be supported ? 

6. A testator bequeaths a Casket of Jewels to A., and devises 
a Freehold Estate (worth £2000) to B. The testator has 
another Freehold Estate (worth £500), which does not pass by 
his will. His personal property, exclusive of the jewels, is worth 
^800. The jewels have been deposited in his lifetime as secu- 
rity for a simple contract debt of X^IOOO. He owes at his 
decease J&600 more, all to simple contract creditors : and his will 
contains pecuniary legacies to the amount of ^100. Is A. 
entitled to have his legacy exonerated frQm the charge of «f 1000 
to any and what extent ? 

7. A. finds in the secret drawer of a Bureau purchased by him 
at a Sale by Auction a purse of money, which he appropriates to 
his own use. Under what circumstances would he be guilty of 
larceny in so doing ? 

8. A. erects upon B/s land] a house without licence so to do 
from B. Will B. be justified in entering the house by force, A. 
and his family being in it, and expelling them ? Specify the 
leading cases which bear upon this question. 

9. A. enters into a written contract with B., describing himself 
as agent for C, at the same time representing, and bondrfide be- 
lieving, that he is duly authorized in that behalf. C. repudiates 
the contract on the ground that A. had no authority to act for 
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faim in the matter. Will B., who is thos damnified, have any 
remedy, and if so in what form of action, against A. ? 

10. Explain the doctrine of Tenure, and show, concisely, how 
that doctrine has affected Estates in Land — 1. In regard to 
enjoyment ; 2. In regard to the modifications of ownership ; 3. 
In regard to the forms of conveyance. 

11. What was the probable design of the Statute of Uses? 
State some of the most important changes in the forms of Assu- 
rance effected by that statute. 

12. Define a Contingent Remainder. Show how and by what 
means a Contingent Remainder might (before 1845) have been 
destroyed or preserved from destruction. What is the effect of 
the late statute with respect to the preservation of Contingent 
Remainders? Can you point out any Contingent Limitations 
which still require a device for their preservation, notwithstanding 
the statute lastly referred to ? 

13. How far must the external form of a Contract be regulated 
by the lex lod contractus f 

14. What conditions must be satisfied in order that a sea may 
be mare dausum f In what actual instances are the conditions 
relaxed ? 

16. State generally the Roman Law on the subject of the obli- 
gation to pay Interest What do you consider to be the principle 
which, in Roman Law, governs the rate of Discount ? 
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Art. XVI.— commentaries ON ENGLISH LAW— 
WHAT THEY ARE AND SHOULD BE.^ 

nnHE theme here suggested is so vast that we cannot handle it 
-*- in these pages as we might desire. To shew what Com- 
mentaries on English Law ought to be, would be well nigh as 
difficult as to write them. Some brief hints and suggestions 
may, however, not unprofitably be offered upon this subject 

Peculiar difficulties — in some measure, as we apprehend, insur- 
mountable — present themselves full in face of any commentator 
on our law wishful to incorporate the text of Blackstone with his 
own, and thus, as it were, merely to amplify and adopt the old 
materials to a new fabric, or, at all events, to use them very freely 
in its construction. Now, this plan of commenting on law is ob- 
jectionable for sundry reasons. No analogy drawn from the cus- 
tom of architects or builders may here avail The result mast 
necessarily be patchwork, skilfully perchance disguised, but 
patchwork still The massive and stupendous masonry of bygone 
years assorts but ill with the lighter, perchance more elegant^ 
structure of to-day. 

No writer incorporating his own commentary with the text of 
a standard author, has better succeeded than Mr. Serjeant Stephen 
in overcoming the difficulties of his task 

In the first place, the learned Serjeant's style is decidedly good ; 
not indeed altogether similar or equal to Blackstone^ but yet 
vastly beyond that of the average of legal writers. The style of 
Sir W. Blackstone should certainly be studied by any one mean- 
ing to present himself to professional readers in the character of 
author ; not at all with a view to imitation, for the style of our 
great commentator is essentially obsolete and out of date, but be- 
cause his writings are framed on a classical model, and his mode 
of expressing himself is peculiarly lucid as well as dignified. 

The second reason which occurs to us in justification of the 

^ New Commentaries on the Laws of England (pai*tly founded on Black-* 
stone), by Hekrt John Stbfhbn, Serjeant-at-Law, Fourth Edition. Lon- 
don : Batterworths, 1858* 
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commendation above bestowed on Serjeant Stephen's general 
method and mode of treatment is this, that he certainly possesses 
abundant knowledge bearing on his subject. 

Yety even in regard to method and mode of treatment, we think 
we can detect some discrepancies caused by the learned Serjeant's 
adoption of Blackstone's work as the basis and groundwork of 
his own, which might readily have been avoided, or rather could 
scarcely have occurred, if our niodern author had boldly come 
forward, and none would have charged him with presumption 
in thus doing, as an original commentator upon law. 

Let us explain more fully what we mean : Sir William Black- 
stone's design in prepaifing his great work was this — to exhibit in 
pure and nervous phraseology a view of the body of our English 
law as existing in his day, vouching, ^s authorities, the older 
text-books, yet seldom descending to modern reports, and never 
collecting together and marshalling the cases which might have 
been cited in support of his positions. Serjeant Stephen, on 
the other hand, would seem to entertain a conviction, that re- 
ported cases may properly and successfully be cited even in 
elementary commentaries on the laws of England. And, ac- 
cordingly, cases are cited by him in notis throughout his work, 
which, being selected with care and judgment, sustain and 
illustrate, though perhaps somewhat scantily, the leading pas- 
sages in the text Hence one dissimilarity between Serjeant 
Stephen's treatment and that of Blackstone. 

Again, our readers are doubtless well aware that in " Stephen's 
Blackstone," passages retained without alteration from the older 
author are enclosed between brackets, so that the most careless and 
indifferent peruser of the work may at once discriminate between 
such portions of it as are due to Blackstone, and those which are 
ascribable to the learned Serjeant We are not disposed to find 
fault, as some have done, with the method thus adopted of indi- 
cating the text of Blackstone ; it cannot, however, be denied, that 
the heterogeneous character of these volumes thus becomes promi- 
nently apparent, and the diverseness of the sources whence their 
component matter is drawn especially obvious. 

Deeply impressed as we are with the ability of Mr. Serjeant 
Stephen, and appreciating the philosophic tone in which he 
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speaks — rememberiDg, too, how admirably his learning in regard 
to real property has, for national purposes, been developed — we 
cannot refrain from recording our regret that he did not, at the 
very outset of his undertaking as a legal commentator, take a 
more independent and original line of action, and give in his own 
language — which is exceeding good — his own views — which are 
singularly just and accurate-^touching the laws of England. 

We have very little doubt that the idea above thrown out — 
it might seem perchance, though such an inference would be 
erroneous, without due consideration or reflection — in regard to 
the true mode of annotating our law, will, ere any long interval has 
elapsed, be fully carried out The idea, when definitely stated, would 
be to write Commentaries upon the Laws of England entirely 
de novo — to exhibit in the text a selection of leading cases, culled 
from the modern as well as from the older reports, designed for the 
most part to illustrate our unwritten law, though occasionally 
suggestive of the true interpretation of out statute-book. The 
present moment would obviously be inopportune for the publica- 
tion of such a work (which we apprehend could scarcely be com- 
pressed within less than four volumes), by reason of projected 
codification and the re-digesting of our criminal laws — not 
merely contemplated, but actually, to a very great extent, con- 
summated and perfected. The work in question is, however, not 
the less a desideratum, which must be supplied ere our legal 
literature can pretend to vie with that of our transatlantic 
brethren, or with that of France or of some other Continental 
nations. 

Unhappily, the rewards held out tot stimulating professional 
literature are in this country so scanty, and success as a legal 
author, albeit so difficult of attainment, yet when attained seems, 
by some fatality, to operate so prejudicially for its possessor that 
we can scarce expect any one, at all competent, to devote himself 
to the task above hinted at, unless raised by the accidents of 
fortune above the necessity of mixing in forensic strife, and far 
out of the reach of those influences — emanating whence they 
may — -which affect professional advancement. Noted instances 
present themselves of men, who have achieved the very highest 
stations which a career at the bar can lead to, coveting — and not 
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vainly — literary renown. And even from amongst those unblest 
by fortune's favours, or heedless of her frowns, some few may 
always be found who — feeling themselves to be above the beasts 
that perish — will reckon as something worth the praise accorded by 
contemporaries to literaryraerit or the hoped-for verdict of posterity. 
We accordingly in no degree despair of perusing ere long com- 
mentaries upon English Law such as we conceive they ought to 
be, and, ad interim, we are very well satisfied to peruse Mr 
Serjeant Stephen"*8 " New Commentaries," as here presented to us 
carefully and discreetly edited by his son. 

To dilate upon the arrangement and contents of a work so 
well known and highly appreciated &s that before us would be 
useless ; we will, therefore, restrict our remarks to the fourth 
volume of it 

This volume deals mainly with the subjects of " Civil Injuries" 
and "Crimes," to which, however, is added a chapter on the "Rise, 
Progress, and Gradual Improvement of the Laws of England ;" and 
lastly, that very important portion of a work of this nature — the 
index. To refer for one moment to this last point, we may observe 
that no one who has not either tried to make a good index, or 
who has not been tried in consulting a bad one, knows its real 
value. " If," said a learned writer, " I had unfortunately written 
or edited a bad, poor, or incomplete book, I would give no index, 
or a sham ona If, on the other hand, my work was what it ought 
to be, it should have a perfect index." A "perfect index" is the 
result of three things — a logical mind, an understanding of the sub- 
ject-matter indexed, and careful labour equally spread over the 
whole field of sheets submitted to the process. The worth of 
an index is best discovered in its continual use, and we cannot 
pretend to have tried extensively the value of that belonging to 
the present edition ; but as it is founded upon those of the pre- 
vious editions, which are excellent, and judging from the casual 
tests and experiments we have applied to the present, we are 
willing to believe that the legal reader has had conferred on him 
the great boon of an available and sufficient index. 

With respect to the book on Civil Injuries, Serjeant Stephen 
deserves the credit of having produced an excellent sketch of the 
proceediogs and remedies in courts of equity, as well as those 
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of ecclesiastical, military, and maritime jurisdiction ; and the only 
comment which it is incumbent upon us to make on this part of 
the work is^ that the student will hardly obtain elsewhere a 
better introduction to this department of the law than is here 
presented. 

It is when we come to the next division of the subject, that of 
Crimes, that we see how much on the one hand has been done by 
the progress of knowledge, and how much on the other there yet 
remains to be done, to harmonize and consolidate the whole. The 
pages before us, perhaps, explain one of the chief difficulties which 
exist in regard to the amendment of our law ; for we see even 
now preserved from Blackstone's text, paragraphs upon obsolete 
crimes, such as apostasy, heresy, witchcraft, sorcery, &c., which 
induces us to reflect how far removed from common-sense and 
modern intelligence are the contents of many of the acts of par- 
liament repealed and unrepealed ; yet how hard a task it has 
been found, and perhaps now is — considering the cherished preju- 
dices of many powerful but foolish persons — to expunge antiquated 
nonsense from our statute-booka It is not always active opinion 
which obstructs improvement, but the dead weight and stolid 
immovability of mind operating to retard useful alterations ; or, 
indeed, long since we should have seen many absurdities and ano- 
malies obliterated from our statute-book, and such a consolida- 
tion of our criminal law as would have rendered it more consis- 
tent with reason and the true theories of jurisprudence. Still, 
and notwithstanding the impediments which have long been 
thrown in the way of national reform, and the efforts to harmonize 
the laws of the land, we may regard what has been done with 
satisfaction, and what is now promised with hope. 

There never seems to have been much difficulty, in days of old, 
in passing enactments relating to crimes. Savs^e retribution, by 
one part of the community upon another, in respect of real or 
supposed misdeeds, is a simple, though not always an efficacious, 
mode of legislative procedura How the statute-book was wont 
to be constructed in earlier days after this fashion, we may infer 
from what is said at page seventy-six of the fourth volume of the 
work before us. " If bills," says the writer, " introductory of new 
penal enactments, were fir^t referred to some of the learned judges 

VOL. V. NO. X. 2 c 
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before tbey were entertained in Parliament, it is impossible that/ 
in the eighteenth century^ it could ever have been made a capital 
crime to break down, hpwever maliciously, the mound of a 
fishpond whereby any fish should escape, or to cut down a cherry- 
tree in an orchard, as provided respectively by statutes 9 Geo. I., 
c. 22, and 31 Geo. IL, c. 42. And were even a committee ap- 
pointed, but once in a hundred years, to revise the criminal law, 
it could not have continued to this hour a capital felony to be 
seen for one month in the company of persons who call them- 
selves, or are called, Egyptians, as provided by 1 Ph. and M., a 4, 
and 5 Eliz., c. 20.'' 

Whether the "judges" or a "committee" should be ap- 
pointed to discharge the duties, as above proposed, in order to 
purge and protect the statute-book, we will not stop to inquire. 
Some competent body is required to save the new wine of our 
parliamentary rulers from being indiscriminately poured into the 
old bottles of their predecessors ; and the ancient hose of the coun- 
try gentry of George the Third's reign, from being patched with 
the new cloth of our modem legal manufacturers. 

Upon the subject of criminal legislation, we will venture to 
cite the combined remarks of Sir W» Blackstone and Serjeant 
Stephen. This extract moreover will serve, to some extent, to 
illustrate the troublesome effect which we have deferred to of two 
authors writing one paragraph. The passage runs as follows: — 
[" In proportion to the importance of the criminal law, ought 
also to be the care and attention of the legislature in properly 
forming and enforcing it It should be founded on principles 
that are permanent, uniform, and universal, and always conform- 
able to the dictates of truth and justice, the feelings of humanity, 
and the indelible rights of mankind ; though it sometimes (pro- 
vided there be no transgression of these eternal boundaries) may 
be modified, narrowed, or enlarged^ according to the local or oc- 
casional necessities of the state which it is meant to govern ; and 
yet,] it is remarked by Sir W. Blackstone, [that either from a 
want of attention to these principles in the first concoction of the 
laws, and adopting in their stead the impetuous dictates of avarice, 
ambition, and revenge ; or from retaining the discordant political 
regulations which successive conquerors or factions have established 
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in the various revolutions of government ; or from giving a lasting 
efficacy to sanctions that were intended to be temporary, and 
made (as Lord Bacon expresses it) merely upon the spur of the 
occasion ; or, lastly, from too hastily employing such means as 
are greatly disproportionable to their end, in order to check the 
progress of some very prevalent offence ; from some, or from all 
of these causes, it hath happened that the criminal law is, in 
every country of Europe, more rude and imperfect than the civil.] 
And he observes, that [even with us in England, where our Crown 
law is, with justice, supposed to be more nearly advanced to per- 
fection ; where crimes are more accurately defined, and penalties 
less uncertain and arbitrary ; where all our trials are in the face 
of the world ; where torture is unknown, and every delinquent 
is judged by such of his equals against whom he can form no ex- 
ception, nor even a personal dislike ; even here we shall occasion- 
ally find room to remark some particulars that seem to want 
revision or amendment.] The justice of which complaints has 
been strikingly illustrated by the many signal reforms in the 
criminal law which, since his time, the legislature has found 
reason to introduce ; and even now no candid commentator on 
our laws can pronounce a quite unmixed encomium on this part 
of our juridical system/' 

The last chapter of the last volume of these Commentaries is 
devoted, as we have mentioned, in accordance with the plan laid 
down by Blackstone, to the consideration of the " Progress of the 
Laws of England/' The last-named writer, in the well-known 
eloquent conclusion of his work, in speaking of the English con- 
stitution, had said, " To sustain, to repair, to beautify this noble 
pile, is a charge intrusted principally to the nobility, and such 
gentlemen of the kingdom as are delegated by their country to 
Parliament. The protection of the liberty of Britain is a duty 
which they owe to themselves who enjoy it, to their ancestors 
who transmitted it down, and to their posterity who will claim at 
their hands this, the best birthright and noblest inheritance of 
mankind.'' And Serjeant Stephen thus terminates his reflections 
on the like subject: — "A clearer perception of the true nature of 
this enterprise, of the vast results to which it tends, and of the 
obligations by which we are bound to its advancement, has been 
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bestowed on the present generation than on any of its predeces- 
sors. May we not fail also to recollect, amidst the zeal inspired by 
such considerations, that the desire for social improvement de^ 
generates, if not duly regulated, into a mere thirst for change ; 
that the fluctuation of the law is itself a considerable evil ; and 
that, however important may be the redress of its defects^ we 
have a still dearer interest in the conservation of its existing ex- 
cellenciea'' 

Both of the above remarks are eloquent and true ; but, as is fre- 
quently the case with true and eloquent remarks, the main 
diflSculty is in applying them usefully* We will suggest one 
practical observation, assuming that the mind of the legislature is 
now pervaded by a just and earnest wish to preserve and reform 
in due proportions. What is most wanted, then, is a responsible 
person and a^competent machinery to direct and utilize the efforts of 
the legislative. The Chancellor is not properly a minister of justice. 
The Attorney and Solicitor-General, with some splendid exceptions, 
are commonly overworked practitioners at the' bar, whose business 
has been to ascertain what their branch of the law is^ to support 
their own party when in office, and to look after government 
measures when requisite; and thus it happens that law-making 
in England is the result of the uncombined labour of amateurs ; 
and we ought therefore, perhaps, to be grateful to Providence, 
that our law comes out not more inconsistent with itself, and inco- 
herent, than we find it actually to be. When the next edition of 
the Commentaries appears, we hope that we may read in its 
last chapter something to the following effect :— 

'^Another great improvement which hath been made in the 
passing of laws affecting this great realm, consists in that wise 
arrangement resolved upon in the present reign of her most 
gracious Majesty— after the delay commonly experienced in 
determining on important and necessary measures laid before the 
high court of Parliament^— I am alluding to the constitution of 
a competent legal board, presided over by a minister of justice, 
to which appertaineth the duty of watching over, and when need 
be of revising bills, prepared for the consideration of the legis- 
lature. The object thus sought to be obtained is, that crude and 
contradictory enactments should not be disseminated throughout 
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the statute-book, as heretofore^ it must be confessed, hath lament- 
ably been experienced. 

" Henceforth the framing of the provisions by which the govern- 
ment of the united kingdom is to be affected, will no longer be 
remitted to chance, accident, or caprice, but confided to careful 
but constitutional supervision, and the scientific skill of competent 
persons. 

" Moreover, important branches of the law have been consoli- 
dated, statutory language has been rendered intelligible, and the 
opprobrium of prolixity and inaccuracy, too often and too justly 
cast on our legislators, has been to a great extent happily re- 
moved. 
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1. Hayter V. Tucker. 4 K. & J., 243. 

Charity — Mortmain Act {9 Geo. II. ^ c. 36.) — Shares in Mining Companies 
conducted on Cost-Book Principle. 

Shares belonging to certain mining companies on the cost- 
book principle, were vested in trustees for the purposes of the 
undertakings generally, and not in trust for the individual share- 
holders ; and the interest of the shareholders was limited to the 
profits derived from working the mines. A shareholder be- 
queathed his residuary personal estate (consisting of his shares 
in the mining companies) to trustees, upon trust for a charity. 
It was ^held by Sir W. Page Wood, V. C, that the bequest was 
not as to the mining shares void, as being within the provisions 
of the statute of Mortmain (9 Geo. II. c. 36). After noticing 
Bligh V, Brent (2 Y. & C. Exch. Ca. 268), Watson v. Spratley 
(10 Exch. ?22), and Myers v. Perigal (11. C. B. 90 ; 2 De G., 
Mac, & G., 699), his Honour said, ** If I had found, in the case 
of any of the mining companies now in question, that the 
mine was vested in the purser or any other person in trust, not for 
the purposes of the undertaking generally, but for the individual 
adventurers in proportion to their shares, then I should have been 
bound to hold those shares to be an interest in land, within the 
meaning of the Mortmain Act ; but if I find, as I do find in all 
the companies now in question, that the mines are vested in 
trustees for the purposes of the undertaking generally, and not 
in trust for the individual adventurers, no individual adventurer 
can call for any part of the soil, or any thing more than his share 
of the profits when realised ; and if shares in such companies be 
given to a charity, it is clear, in like manner, that all the charity 
will ever be able to call for is a proportional part of the profits. 
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There i% therefore, no poadbility of any violation of the Mort^* 
main Law in the event of my holding that such shares can 
pass by will to a charity ; and it is clear to me that, in the 
present case, the charity is entitled to the fund produced by the 
sale of the sharea" 

2. Alexakdeb v. Beamk 7 De G., Mac., & G., 625. 
CAardy— IToffmain Act^Covenant to pay a Sum of Money to a Charity. 

A person, by instrument under seal, covenanted with trustees 
that he should in his lifetime, or his executors or administrators 
should, within twelve months after his decease, invest jP60,000 in 
the names of the trustees, upon trust for certain charitiea The 
instrument was executed by the covenantor, but was not com- 
municated to the trustees. It was held by the Lords Justices 
that the instrument was a deed, whether testamentary or not, and, 
moreover, that it was not invalid, as being within the provisions 
of the Mortmain Act (9 Geo. II., c. 36), although it might be 
necessary to enforce the payment of money covenanted to be paid 
by resorting to the real estate of the covenantor. '^ It is plain," 
said Lord Justice Knight Bruce, " that for charitable purposes, 
such as those specified in the deed, the covenantor might well and 
effectually have made an immediate gift of money. It is plain, 
also, that for charitable purposes, for which a man may well and 
effectually make an immediate gift of money, he may, acting hand 
fide^ make himself effectually a debtor of money by specialty 
without valuable consideration, and for motives merely of bene- 
volence and beneficence ; and it seems to me to follow and be 
manifest, that payment of a debt so incurred may, on behalf of 
the charity, be enforced against the debtor, and his real as well as 
his personal estate by the same means, to the same extent, and 
in the same manner as any other specialty debt fairly incurred, 
but not founded on valuable consideration. The statute 9 Geo. 
IL, c. 36, cannot, I think, be deemed to have been intended to pre- 
vent or interfere with that 

"If in the present instance there had appeared to me sufficient 
ground for holding that the deed in question was a device on the 
part of the covenantor, for the purpose of evading and eluding the 
statute, by keeping seemingly and colourably clear of it, while 
meaning substantially to infringe it, I might very possibly have 
taken a view of this appeal &vourabIe to the appellants ; but 
whatever suspicions I may be disposed to entertain, there is not, 
in my opinion, judicial grounds for so holding. Entertaining, 
I cannot decline to act on the opinion, that the covenantors 
assets, real and personal, are all liable under the disputed deed, 
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exactly as if its provisions bad been in favour wbolly of specified 
individuals, witbout any attempt at perpetuity, and without any 
intention or object of a public or cbaritable kind/* 

3. Ee Koyal British Bank. Brockwell's Oasb. 
4 Drew, 205. 

CorUnbtUory — Persons induced to take Shares in Company hy Fravdvleni 
Representations of Directors — Hdd not to he. 

The directors of the Royal British Bank, when the company 
was in a totally insolvent state, prepared a report, which was 
presented at the annual meeting of the 2nd of February, 1855, 
totally misrepresenting the state of the company, in putting down 
as assets a large amount of bills, dishonoured and known to be 
hopeless, and otherwise representing the company as in possession 
of capital and flourishing, when in fact all, or nearly all, its 
capital had been wasted, and it was utterly insolvent. Mr. 
Brockwell saw this report at the office of the company, and took 
shares upon the faith of it It was held by Sir JEl. T. Kindersley, 
V. C, that Mr. Brockwell was not properly made a contributory. 
" With regard to the law generally," said his Honour, " how fer a 
person who takes shares on the faith of representations which are 
false, how would the matter stand if it were between individuals? 
If one person, by fraudulent representations, induces another to 
enter into a contract with him, the party making the &lse 
representation has, beyond all doubt, no right to enforce the con- 
tract The party deceived may treat the contract as not binding. 
So that, suppose an individual carrying on a trade which is a 
losing concern, in which he has lost all his qapital and is in debt, 
induces another to enter into partnership with him, by represent- 
ing the business to be Nourishing, and his capit9.1 to be entire, it 
is clear that he cannot insist on maintaining the partnership, or 
compel the person deceived to contribute to his lossea And so 
it would be if the false representations were made, not by the 
individual, but by his agent, even though that agent should not 
be expressly authorised to make the false representations. 

'' If such is the rule in the case of individuals, can it make any 
difference that the party making the representations is not i^ 
single individual, but a corporation? 

» ♦ ♦ f # * ♦♦ 

" This, I think, is a clear rule to be drawn from the authorities. 
If a company make representations that are false, persons acting; 
under them would not be bound. But if the representations are 
not by the company, but by individuals, not agents of the 
company, but strangers, a party misled by the representations to 



38 6 Selection of A djudged Po uits. 

become a partner, would, nevertheless, be bound to continue a 
partner. 

" Now, I think the question in this case is settled by the House 
of Lords in the case of The National Exchange Company (2 
Macqneen's Rep., 103). That case shews that a report made by 
the body of directors to the company, if it gets into circulation, 
must be considered as a report of the company." 

His Honour then referred to the judgment of the Lord Chan- 
cellor, p. 125, and to that of Lord St Leonards: — 

" The authorities of these learned lords would be suflScient to 
guide me if I had any doubt ; but I n^ust say that, if it were 
requisite for me to lay down a rule, exclusive of authority, I 
should have no hesitation in arriving at the same conclusion." 

4. Roberts v. Croft. 24 Beav., ?23. 

Equitable Mortgage — Deposit of Part of Deeds — Suhsegu^ 
Mortgage hy Deposit of the BeTnainder — Priorities.. 

Roberts, a solicitor, deposited by way of equitable mortgage 
with Miss Willis, a client of his, some title-deeds of an estate to 
which he was entitled, omitting the conveyance to himself. This 
deed, together with another very old one, relating to the same 
property, Roberts afterwards deposited, also by way of equitable 
mortgage, with his bankers, Messrs. Bult. Neither Miss Willis 
(who employed no other solicitor) nor the Messrs. Bult inquired 
whether there were any other deeds, although, as to the deeds 
deposited with Miss Willis, they shewed no title in the depositor ; 
and although, as to the deeds deposited with Messrs. Bult, the 
recitals in them referred to the deeds which had been deposited 
with Miss Willis. Sir John Romilly, M.R. (whose decision on 
appeal was affirmed by Lord O^anworth, C), held, first, that in 
order to constitute a good equitable naortgage it is not necessary 
that the deeds deposited should shew a good title in the depositor ; 
and, secondly, that as there was nothing to postpone Miss Willis, 
either on the ground of fraud or negligence, she was entitled to 
priority over the Messrs. Bult. 

" If it be shewn," said his Honour, " that the deeds deposited 
bond fide relate to the property, that constitutes a good equitable 
mortgage, and priorities must depend on dates ; for, otherwise, the 
court would have to determine which of the two deposits would 
shew the better title, a species of inquiry which it would be im- 
possible to enter into with any chance of arriving at a satisfactory 
conclusion. 

" I do not, therefore, consider the circumstance, that the title- 
deeds deposited with Miss Willis do not show Roberta's title to 
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the property, such as to disentitle her to the priority over Messrs. 
Bult 

" There was no fraud : was she guilty of such negligence as to 
disentitle her ? All she did was, not to inquire for the subsequent 
deeds which created the title of Roberts. I admit the view taken 
by Mr. Goldsmid, that not having employed a solicitor she is to 
be treated in the same way as if she had employed one. But, on 
the other hand, what inquiry did Messrs. Bult naake ? They had 
deeds of 1768 and 1833, and there were several other interme- 
diate deeds recited in the latter : did they make any inquiry after 
them? They knew there were various deeds between 1768 and 
1826, and they made no inquiry as to what had become of them. 
On this ground, therefore, they and Miss Willis seem to stand on 
the same footing ; if either had inquired, they would have re- 
ceived an answer that the deeds deposited were not all. I must 
assume they would have received the true answer if inquiry had 
been made." 

5. MiCKLETHWAiT V. Micb;lethwait. X De G. & Jo„ 504. 

Eguitahle Waste— Tenant far Life-—FeUi'n^ Ornamental Timber after Man- 
sion has been pvUed down by Settlor, 

The testator in this case, who was tenant for life in possession, 
with an ultimate reversion to himself in fee (expectant on cer- 
tain estates for life and in tail, which did not determine until 
after his death), left his mansion on the Beeston estate, and went 
to reside at Taverham, at the distance of about eight mile& He 
pulled down the mansion at Beeston, cut down some of the orna- 
mental timber about it, turned the estate into a cover for game, 
and altogether acted so as to show that he had no intention that 
the mansion should be rebuilt. It was held by the Lords 
Justices that, as between the parties claiming under the will, the 
case stood on the same footing as if the testator had been entitled 
in fee simple in possession, and that the rest of what had been 
originally ornamental timber on the Beeston estate, was not, as 
between the parties claiming under the will, protected as orna- 
mental, but might be cut by a tenant for life whose estate was 
without impeachment of waste. 

" If," said Lord Justice Knight Bruce, ' ■ the protection of this 
timber as ornamental, or as having been planted or left standing 
for ornament, has not ceased, when or how is it to cease? If 
there had been proof, or we could infer that in demolishing, or 
after the demolition, of the Beeston house, the testator intended, 
designed, or wished to rebuild it, or to reside or erect a mansion- 
house or place of residence on that estate, or intended, designed^ 
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or wished that aoy devisee under his will should do so, the plain- 
tiff might have been entitled to protection for these trees, but 
there is no such casa'^ 

6. BUCKNELL V. BUCKNELL. 7. Ir. Ch Kep., 130. 

fftuband and Wife — Agreement for Compromise of Suit against Hushandfor 

AdvUery — Specific Performance, 

A husband and wife were living separate, in consequence of adul- 
tery by the husband, and proceedings were about to be taken 
against him in the Consistorial Court for a divorce and alimony. 
A negotiation took place, the result of which was an agreement, 
which was carried out by two letters signed by the husband : one 
was directed to the wife's father, and by it the husband undertook 
to pay his wife £60 a year, half yearly, during the time they lived 
separate, and to pay her one-fourth of any gross sum he might 
enjoy from any permanent employment in his profession as an 
engineer. The other letter was directed to the husband's brother, 
on whose estate the husband had a charge, authorizing him to 
pay the £60 a year. It was held by the Master of the Rolls of 
Ireland, in a suit for specific performances by the wife and her 
father, first, that the agreement was in the nature of a family 
arrangement, and for sufficient consideration. Secondly, that as 
the husband and wife were separated at the time, the agreement 
was not contrary to the policy of the law, and might be enforced. 
Thirdly, that the agreement being binding as a personal contract 
to pay a separate maintenance, the court could enforce the pay- 
ment, though there might be a remedy at law. 

7. Re Don's Estate. 4 Drew, 194. 

Inheritance ActJ(S 4t 4 WxIX. /F., c. 106>— ^n of a Scotchman hompr&- 
viotu to Marriage — Tiot Legitimate as to Lands in England. 

David Don, a domiciled Scotchman, had a son born in Scotland 
be/ore marriage, and afterwards married the mother in Scotland. 
The son died seised of land in England, leaving his father surviv- 
ing. It was held by Sir R T. Kindersley, V. C, that the father 
could not inherit the land from his son. " The first question," said 
his Honour, " is with respect to the personal stains of Don the 
younger as to his quality of legitimacy or illegitimacy ; that is, 
was he the legitimate child of Don the elder ? Does the law of 
England regard him as the legitimate son of his father? It 
appears to me that, on the authorities applicable to this question, 
the principal is this : that the legitimacy or illegitimacy of any indi- 
.vidual is to be determined by the law of that country which is the 
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country of his origin. If he is legitimate in his ovm country, then 
all othercivilized countries, at least all Christian countries, recognise 
him as legitimate every where. Questions may arise, and have arisen, 
whether the law which is to determine the legitimacy or illegi- 
timacy is the law of the country where the individual was born, 
or the law of the country where the parents intermarried, or the 
law of the country of the domicile of the parents ? and if the 
domicile of the parents was different, whether the law of the 
father's or of the mother s domicile governs ? If it were ne- 
cessary for me to determine these questions, I should hold that 
the law of the father's domicile governed. — [His Honour referred 
on this point to Munro v. Munro, 7 CL & Fin., 843.] — In this 
ease, Scotland was the country where both parents were domicil- 
ed, where the child was born, and in which the marriage took 
place. In Scotland, then, Don the younger was clearly a le- 
gitimate child ; and in Scotland not only was he capable of 
taking personal estate, but he was capable of taking real estate by 
inheritance ; and the rule of law is, that if he is legitimate accord- 
ing to the law of that country, his personal status here is that of a 
legitimate son. It would not however follow, that because he is a 
legitimate son, that he would according to the general law, irre- 
spective of the Act of Parliament, inherit land in England of which 
his father had died seised. On the contrary, according to the law 
of this country, there are certain rules and canons of the law of in- 
heritance as to real estate, which, irrespective of personal status, are 
annexed to the nature of real estate, and which would prevent Don 
the younger from inheriting. That question arose in the case so 
much commented on, of Doe d, Birtwhistle v. VardelL — [His 
Honour stated the nature of that case, and proceeded.] — Now 
that case proceeds on this principle, that, admitting the legi- 
timacy, more was required by the law ; and that such are the rules 
of law as to real estate, as to preclude such a son from inheriting. 
Don the younger clearly could not, as the law stood before the 
Inheritance Act, although legitimate, have inherited land in 
England as heir to his father." 

And, after elaborately examining the Inheritance Act, his 
Honour said-=— 

" It appears to me that, upon the construction of this Act, I 
cannot find an intention to make any alteration of the law of 
inheritance, except in so far as the act has clearly expressed it. 
And, looking at the sixth section, I cannot find that it was the 
intention of the legislature, in that section, to affect the question 
as to the right an individual in the position of Don the younger 
to inherit or transmit inheritance ; and, when I examined the 
particular language used, I find the word issue used in a sense' 
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which, I think, confines it to issue capable of inheriting. There 
is no alteration, therefore, In the rule that precludes a person 
born out of wedlock from inheriting land, and precludes any per- 
son from inheriting from a person bom out of wedlock." 

8. Shaw v. NeaLe. 6 H. L. Cas., 581. 

Lien of AUornei/for Costs, 

Held by the House of Lords, overruling the ease of Bamesley 
V. Powell (Amb. 102), that an attorney or solicitor had clearly no 
lien on an estate recovered for a client, in respect of the costs and 
expenses incurred in recovering it, as he has a lien only on the 
papers in hid hands. 

9. Bellamy v. Sabine, i De G. & Jo., 566* 

Lie pendens — Operation of, do^ not depend on the Equitable Doctrine of 

Notice, 

In this case it was determined that lis pendens, although regis- 
tered, is not notice to all the world of any equities which may 
subsist between co-defendants. All that is effected by a lis 
pendens is, that during the continuance of the suit neither party 
to the litigation can aniBnate the property so as to affect his op- 
ponent In this case, F. Bellamy, the heir-at-law of E. Bellamy, 
filed a bill against John Bellamy and T. Sabine to impeach two 
agreements, one of which was for the sale of a life estate by J. 
Bellamy to E. Bellamy ; and by the other, of which E. Bellamy 
had agreed to sell to Sabine the entire fee-simple, which accord- 
ingly was conveyed to Sabine by J. and E. Bellamy. After the 
institution of the suit, Sabine mortgaged the estate. The bill 
was dismissed as to the first agreement ; but the second was set 
aside, and a decree made for a reconveyance by Sabine to F. 
Bellamy, on the terms of F. Bellamy making certain payments to 
Sabine. It was afterwards determined in another suit, on the 
strength of facts which appeared in the first suit, that J. Bellamy 
was entitled to a lien on the estate \\& against F. Bellamy and 
Sabine, for monies payable under the first agreement. It was 
held by the full court of appeal that the mortgagees not having, 
when they took their mortgage, any notice of the first suit, or of 
the circumstances on which J. Bellamy's claim was founded, were 
not affected on the ground of the pendency of the first suit by the 
claim of J. Bellamy; though, owing to the pendency of that 
suit, they were entitled as against J. Bellamy to no more than 
Sabine was entitled to. 
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10. Brook v. Brook. 3 Sm. & Giff, 481. 

Marriage with a Deceased Wife's Sister — Invalid, though celebrated in 
a Cowrdry where the lex loci does not forbid it. 

In this, a marriage bad been celebrated in Denmark between 
an Englishman and a sister of his deceased wife. The parties 
were both domiciled in England, and had not any permanent 
residence in Denmark at the time of the marriage. It was held 
by Sir J. Stuart, V. C. (agreeing with the opinion of Mr. Justice 
Cresswell), that the marriage was void and null by the statute 
5 & 6 Will. IV., c. 54 ; although, by the law of Denmark, mar- 
riages are permitted between persons so related by aflSnity. 

" The law of England," said his Honour, " is wisely reluctant 
to admit any doctrine which is repugnant to the settled principles 
and policy of its own institutions. It is a settled principle of the 
law of England not to recognise or give effect to any contract 
illegal or immoral, or against public policy. This principle, so 
well established, is binding upon all English subjects, and impera- 
tive in all English courts of justice. The question of illegality, 
immorality, or contravention of public policy in such cases, is to 
be decided by the laws of England, and not by the laws of any 
foreign country. 

" AH the highest authorities among foreign jurists treat, as an 
exception from the principle of domity and respect due to foreign 
laws, the case of such foreign laws as interfere with the power 
and public policy of each state in its own municipal system* The 
parties to this marriage-contract were suljjects of the crown of 
England, bound by their allegiance and domicile to the law and 
constitution of England. In Denmark they continued still sub- 
jects to the crown of England. In Denmark their status was 
that of aliens to the crown of Denmark, and owing only a tem- 
porary obedience to the laws of Denmark, under which they had 
only a temporary protection. 

"The law of England, which prohibits the marriage of a 
widower with the sister of his deceased wife, is an integral part 
of our law and public policy. Therefore, by the established 
principles of international law, it must have a paramount effect, 
and cannot be evaded by having resort to the laws of any foreign 
country. 

"The law of England as to this matter is a personal law, act- 
ing upon the persons of English subjects, and creating a personal 
incapacity, which must accompany the persons into every country. 
Quando lex in personam dirigitur respicienda est ad leges iUius 
civitatis quce personam habet subjectam. These are the words 
of Hertius, and they state a principle recognised by the other 
jurists. 
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" As a question on the law of contract, the validity of the con- 
tract of marriage as to the capacity to contract, must depend on 
the law of the country in which the contract was to have its 
effect, and that country was England. This is a case in which 
three circumstances concur ; any one of which, according to the 
jurists, excludes the application of the lex loci contractus. It is 
a case in which the public policy of the law of England prohibits 
the contract. It is a case in which the law is personal in its 
nature, and must accompany the persons wherever they go. And 
it is, moreover, a case in which England was the country, with a 
view to which, and in which, the marriage contract was to have 
its permanent effect 

" No resort to the laws of Denmark, or of any other foreign 
country, can give validity to such a contract where the law of 
England has made it null and void/' 

11. Pearl v. Deacon. 1 De G. & Jo., 461. 

Principal and Swrety — CollateraZ Security-^Destroyed by CredUorSurety 

Discharged^ 

It has long been settled that where the creditor releases a 
security given by the debtor, he will thereby discharge the surety. 
In the above-mentioned case it was decided that the same result 
follows where the creditor, by his own act, destroys or takes away 
the subject-matter of the security. There, landlords advanced 
money to their tenant on the joint note of himself and a surety. 
Afterwards, they took a security for this and another sum advanced 
at the same time, by an assignment of furniture of the tenant, 
by way of morJ;gage. It was held by the Lords Justices, affirm- 
ing the decision of Sir John Romilly, M.R., that by taking the 
furniture under a distress for rent in arrear, they discharged the 
surety. " It is clear,'' said Lord Justice Turner, " that the defen- 
dants (the landlords) could not have released the property com- 
prised in that security without losing their remedy against the 
surety ; and if they could not have released it, could they, by the 
exercise of a paramount right, destroy the benefit of it, after 
having taken upon themselves the obligation of preserving that 
benefit for the interest of the surety ? I am of opinion that they 
could not; and that, having accepted the security, it was not com- 
petent for them to defeat the rights conferred by it^ 

12. Benwell v. Inns. 24 Beav., 307. 

FMic Policy — Restraint of Trade. 

. A person engaged as a servant to a milkman in Charles Street, 
Grosvenor Square, agreed, amongst other things^ not to carry on 
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or be concerned, as servant or master, in the like business, within 
the distance of three miles. It was held by Sir John Romilly, 
that he might be restrained by injunction from violating this 
agreement. " It is said," observed his Honour, " that the contract 
is void as an undue restriction of trade. If one, having a milk- 
walk of one mile in diameter, were to require a restriction far 
exceeding the limits of his walk, and there were no explanation 
of the necessity of such restriction, that might be an undue re- 
striction of trade ; but I am of opinion that this agreement was 
confined within reasonable limits." 

J 3. Wheatley v. Collins. 7 De Q, Mac., & G., 558. 

Solicitor — Striking off t/ie RoUa, 

A solicitor having, without authority, instructed counsel to 
appear for parties interested in money in court, and to consent 
to its payment out of court, the Lords Justices ordered that he 
should be struck of the rolls of the court 

14. The Governors of the Gkey Coat Hospital v. Thb 

Westminster Improvement Commissioners, 

1 De G. & Jo., 531. 

Vendor and Purchaser — Registered Jtidgment — Creditors — Concurrence of. 

The plaintiffs contracted to sell freehold land to the defendants. 
The title was accepted by the defendants, who were let into pos- 
session; but part only of the lands was conveyed to them. The 
plaintiffs, in consequence of a large part of the purchase-money 
not having been paid to them, having filed a bill, obtained a 
decree against the defendants for sale of the property, and pay- 
ment of the balance of the purchase-money out of the proceeds^ 
It was held by the Lords Justices that a purchaser under the 
decree could not be compelled to complete, without the concur- 
rence of the registered judgment creditors of the defendants, 
whose judgments were prior to the decree, and who were not 
parties to the suit 

" The statute/' said Lord Justice Turner, " makes a registered 
judgment a direct charge on the estate, whether legal or equit- 
able, which the debtor has in any land* Here the defendants 
had accepted the title of the plaintiff;^, and so, before the com* 
mencement of the suit, had become the equitable owners of the 
land in question, subject only to the lien of the plaintiffs for the 
unpaid portion of the purchase-money. I am of opinion, that 
the requisition that the judgment creditors should release their 
interests in the property, or enter up satisfaction on their judg* 

VOL. V* NO. X. S D 
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merits, is well foundefl. I do not say how the case would have 
stood if the title of the plaintiflFs had never been accepted by the 
commissioners/' 

15. Dixon v. Gayfere. 1 De G. & Jo., 655. 

Yendx)r and Purchaser — Vendor's Lien for Annuity, 

A agreed to purchase an estate from B, and, upon the estate 
being conveyed, to grant a life annuity to B, to he secured hy bond. 
It was held by Lord Cranworth (affirming the decision of Sir 
John Romilly, M.R.), that B had no lien for the payment of the 
annuity, but was entitled (the purchaser being dead, and there 
having been no conveyance) to have the annuity secured by a 
valid and efifectual bond, before he could be called upon to con- 
vey the estate. 

16. ViNEY V. Chaplin. 4 Drew., 237. 

Vendor and Purchaser — Right of Purchaser to pay Purchase^money to 
Vendor only — and to choose his own Attesting Witness* 

Sir R T. Kindersley, V. C, in the above-mentioned case, held that 
a purchaser has a right to have the execution of the conveyance 
attested by a witness of his own choosing, and he has also a right 
to insist upon paying the purchase-money into the hands of the 
vendor only. " If A," said his Honour, '* owes money to B, he 
has a right to pay it to B, and to no one else. Even where there 
is a written authority, the purchaser runs a certain amount, 
trifling no doubt, but still some amount of risk. But when he is 
asked by a mere verbal message, though in this case apparently 
a servant, to pay to another person, surely there is risk. It is 
not merely the risk that the person receiving the money may be 
dishonest, but whether he can prove the authority. Suppose the 
creditor dies, and his executors, who know nothing about it, ex* 
cept that the money has not been received, bring an action. 
What will the debtor have to do % Why, he must of course 
prove that there was an authority given by the deceased creditor. 
I do not say positively how it would be where there is a power 
of attorney ; but even there, if the debtor does not pay to the . 
attorney, who would bring the action ? not the attorney but the 
principal. Now, if a power of attorney not only authorizes, but 
compels, the debtor to pay to the attorney, it is the attorney who 
ought to have the right of action. If the attorney can say — 
* Not only you may, but you shall pay to me,' why cannot he 
bring the action ? But no one never heard of such an action. 
But, at any rate, if there is not a power.of attorney, as a strict 
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rule the debtor has a right to say — * I will pay to my creditor, 
and to no one else/ I do not say he has a right to make the 
creditor come to him to be paid, but he has a right to go to 
him." 

17. Parr V. Lovegrove. 4 Drew, 170. 

Vendor and Purchaser — Title when Shown —Seisin — Proof of-^ 
Inspection of Deeds, 

With regard to what is meant by the common decree, " when 
a good title is shown," Sir R. T. Kindersley, V. G, said—" The 
first inquiry, whether a good title can be made, means not only 
that the vendor shows on his abstract such documents and facts, 
that if the documents are produced and the facts proved he 
has a good title, but that the vendor has shewn that he can 
produce the documents and prove the facts ; but as to the second 
branch of the inquiry, it means, when was a good title first shown 
on the abstract ; and if, on the face of the abstract or abstracts 
delivered, the vendor has shown say a sixty years' title, and if, for 
the purpose of supporting that title, it is necessary to show thut 
such a person died intestate, or any other fact, if the facts are 
alleged with sufficient specification in the abstract, then that 
abstract shows a good title, although the proof of the matters 
shown may be the subject of ulterior investigation, and no 
authority has been cited to show that that is not the meaning of 
the decrea" 

In the above-mentioned case the title, more than sixty years 
old, commenced by a general devise, A deed more than sixty 
years old recited the seisin of the devisor ; it was held that that, 
coupled with the continued possession, was sufficient evidence of 
seisin. 

"I find," said his Honour, "that in some books of practice it 
is suggested that an abstract ought to begin with a deed, and 
not with a will containing merely a general devise; and it is urged 
that even a specific devise is not an eligible root of titla But 
there is no authority to show that a title must begin with a deed, 
or a will, by which the fee-simple of the property specifically de- 
scribed must be vested in somebody. And, on the other hand, 
Lord St. Leonards says, * you may even make a title without any 
deeds at all.' Therefore, I do not think that the title can be con- 
sidered to be bad on that ground alone. But if the title does 
commence with such a document as we have in this case, there 
must be sufficient evidence of seisin. Now it appears to me 
tliat, taking the deed coupled with the continued enjoyment from 
that time downwards, there is sufficient evidence of seisin to 
constitute a good title." 
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With regard to the pi oof that a person died intestate, he thought 
that, as a vendor is bound to produce the best evidence reason* 
ably within his reach, " he was in strictness bound to produce 
evidence of a search in the Bishops' Court or the Prerogative 
Court," in which, if he had made a will, or if his estate had been 
administered to, the probate or the letters of administration 
would have been found. 

With regard to the question whether the purchaser had a right 
to have inspection, and therefore production, of any deeds that 
were in the vendor's possession, although they were of an earlier 
date than the earliest deeds abstracted, his Honour made the 
following observations : — " It is singular that on that proposition 
also there is no direct authority. It appears to be the opinion of 
Mr. Jarman and Mr. Hayes, that it is the right of the purchaser 
to see any deeds to the property that are not abstracted, although 
the abstract may show a good sixty years' title. Whether that 
is so or not, as a general rule I must say, that, considering the 
nature of Uiis title, it is in this case the right of the purchaser. 

"Here xhe abstract does not commence by a conveyance 
showing the fee to be in the person who is the root of the title, 
nor even by a devise in fee of the specific property, but only a 
general devise. 

" It is only by the collateral evidence shewing seisin and con- 
tinued possession, that you can arrive at the conclusion that there 
is a good sixty years' title. In a case like this, I think it just 
that the purchaser should have a right to inspect any earlier 
deeds in the possession of the vendor. 

" The question arises here particularly as to two deeds scheduled 
to the deed of covenant of 1790 ; viz., a lease and release of 1752, 
and the chirograph of a fine. 

"As to those prima facie, they would be in the possession of 
the vendor. It is said at the bar that they are not ; but whether 
they are or not is not in evidence : if they are, the purchaser has 
a right to see them." 

18. Roche v. Harding. 7 Ir. Ch. Rep., 338. 
Will — Legacy — Priority, 
As a general rule, all legacies must on a deficiency of assets 
abate rateably, and the onus lies upon a person seeking priority to 
make out that such priority was intended by the testator. In 
the above-mentioned case a testatrix bequeathed a legacy of 
£750 to H, which she directed should be paid and realized by 
him in the first instance, without any delay or reduction, im* 
mediately alter her decease. The testatrix then added, " and 
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after payment of the above, I then make the following bequest : 
I give to Sarah M. and Susan M. £200 each." The testatrix 
then bequeathed to R £250; "and in CEise the full amount of 
interest due to her from F should be recovered, she left R a 
further sum of £200 iu addition," and she appointed R her sole 
executor. It was held by the Master of the Rolls of Ireland, that 
the legacy to H should not have priority, but should, on a defi- 
ciency of assets, abate rateably with the other legacies. After re- 
ferring to the cases of Miller v. Huddlestone (3 Mac. & Q., 521), 
Brown v. Brown (1 Keen, 275), Thwaites v. Foreman (1 Coll., 
409), Beeston v. Booth (4 Madd., 168), Ashburnham v. Ashburn- 
ham (16 Sim., 186), LordDunboyne v. Bradford (18 Beav., 313), 
Clarke v, Sewell (3 Ath., 106), and Blower v, Moret (2 Ves.,420), 
his Honour made the following observations : — 

" The cases to which I have referred establish, first, that the 
direction that the legacy to Joseph Robert Harding should be 
paid in the first instance, gives no priority ; secondly, that the 
words ' without any delay,' and * immediately after my decease,' 
in the bequest, gives no priority, as the former words can have 
no more effect than the word * immediately,' which Lord Hard- 
wicke considered gave no priority. So also the words, 'after 
payment of the above, I then make the following bequest,' give 
no priority, according to the cases referred to ; and the Master's 
decision is therefore clearly right, unless the words, * without any 
deduction,' gives priority to Mr. Joseph Robert Harding. 

" The authorities establish clearly, 'that the presumption of 
equality is not to be repelled by ambiguous expressions.' Sir 
John Leach so states in Beeston v. Booth. Now the words, 
* without any deduction,' would be fully satisfied by holding that 
the legacy was to be free from legacy duty. The objections, 
however, raise no point that the legacy to Joseph Robert Hard- 
ing was free from legacy duty. The only question I have to 
decide is, whether those words unambiguously show that a testa- 
trix who is, according to the cases, to be presumed not to have 
contemplated a deficiency of assets, intended to give a preference 
to that legacy." 

19. Re The St. George's Building Society. 4 Drew, 154. 

Winding-v/p Acts — Bene/U Building Societies within. 
Sir R T. Kindersley, V. C, held in this case, that a benefit 
building society of the ordinary kind, certified under the 6 & 7 
Will, IV., c. 32, is within the winding-up acts 1848 and 1849. 
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1. Action against Carrier — Payment to Agent of Consignor. 2, Lia- 
bility of Principal for Act of General Agent. 3. Contract of Sale — ^When 
is Property so appropriated as to Pass to the Vendee ? 4. Liability of 
Licensed Victuallers— Stats. 9 Geo. IV., c, 6), and 18 & 19 Vict., c. 118. 
5. Interrogatories — What Interrogatories will be allowed under Stat 17 
& 18 Vict., c. 125, s. 51. 6, Selling Goods distrained before the Expira- 
tion of the Five Days — Excessive Distress. 7. Habeas Corptts, 8. Gua- 
rantee — Joint, or Joint and Several Covenant — Joinder of Parties. 9. 
Sanity of Testator — Nature of Presumption respecting it. 10. Slander — 
Measure of Damages. 

1. Coombs v. The Bristol and Exeter Railway Company. 

3 H. & N., 1. 

Action against Carrier— -Payment to Agent of Consignor, 

The point in this case is very simple ; we mention it merely 
because Eailway Companies, assailed with litigation on every sidej 
ought to know the law as it affects them. The action was here 
brought against the defendants to recover damages for the loss 
of goodsj which had been delivered to them for carriage by the 
plaintiff The defendants pleaded that the said goods were de- 
livered to them by, and were received by them from, one A, to 
be carried from Exeter to Bristol, and at Bristol to be delivered 
to the plaintiff ; and that the said goods having been accidentally 
lost, and the said A, as the consignor thereof, having claimed from 
the defendants compensation for such loss, the defendants^ before 
action brought, paid to him as such consignor^ and the said A 
accepted from them, a large sum of money, as the full value of 
the said goods, in satisfaction and discharge of the said claim. 
The plea further averred that the defendants had not, either at 
the time of the delivery and acceptance of the said goods, or 
afterwards, down to and at the time of the payment aforesaid, 
notice, either from the plaintiff or otherwise, that the said A, in 
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delivering the said goods for carriage, was acting as agent for the 
plaintiff ; and that the payment aforesaid was made by the de- 
fendants in the hondfide belief that the said goods were delivered 
to them by A on his own account, and that he was the person en- 
titled to claim and receive satisfaction for the loss thereof. 

On demurrer to the above plea, it was held bad upon this ground : 
" The plaintiff" said Bramwell, B , " states that the contract was 
made with him, and that the defendants have broken it ; the de- 
fendants do not deny that, but only say that some one who 
delivered the goods to them claimed compensation, and they paid 
him." 

2. Summers v. Solomon. 7 Ell. & BL, 879. 

LioihilUy of Principal for Act of General Agent 

This case may be added to the long list of decisions indicating 
the liability of a principal in respect of the contract of his 
general agent The principle illustrated by this case will suffi- 
ciently appear from the remarks of Mr. Justice Crompton, thus 
reported : — 

" It was laid down in very early times, that one instance of 
authorizing an agent to pleHge the employer's credit, was enough 
to justify a party dealing with the employer in assuming that the 

authority continued As soon as you have 

given the agent authority to pledge your credit, you render your- 
self liable to parties who have acted upon notice of such au- 
thority, until you find the means of giving them notice that the 
authority is determined." 

3. AlDrige v. Johnson. 7 Ell. & BL, 885. 

Contract of SaZe-^WIien is Property so appropriated as to Pass to the 

Vendee ? 

This case will aid in illustrating the doctrine of our law as to 
the appropriation of property, and the question — When will 
chattel property pass to the vendee, without actual delivery of it 
into his hand ? The action was brought by a corn merchant for 
the detention and conversion by the defendant of certain barley, 
purchased, as alleged by the plaintiff, off K, whose assignee in 
bankruptcy the defendant was, and detained and converted by 
the defendant. From the evidence, it appeared that the plaintiff 
had inspected and approved of the barley in bulk, he had sent 
his own sacks to be filled out of that bulk, and had assented 
a prioiri to a portion of the barley in bulk being thus set apart 
for and appropriated to him, and had subsequently demanded it. 
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K, after filling certain of the sacks, had wrongfully mixed their 
contents with the residue of the grain. And it was held that the 
property in some- portion of the barley having thus passed to the 
plaintiff, could not be divested out of him by the tortious act of 
the vendor. 

4. Reg. v. Whiteley. 3 H. & N., 143. 

Liability of Licerued Victuallers—Stats. 9 Geo, JV., c. 61, and 18 d; 19 Vict., 

C.118. 

This was an information laid under the stat 9 Geo. IV., c. 61, 
the 13th section whereof gives the form of licence to be granted 
to an innkeeper under that act, containing a proviso in these 
words — "And do not keep open his or her house, except for the 
reception of travellers, nor permit or suffer any beer, or other 
exciseable liquor, to be consumed from, or out of his (or her) 
premises during the usual hours of the morning and afternoon 
divine service, in the church or chapel of the parish or place in 
which his or her house is situated, on Sundays, Christmas-day, or 
Good Fridays." 

The information charged the defendant, innkeeper of L., 
with having on a certain day, being Sunday, " wilfully kept open 
bis house and premises, wherein he was licensed to sell beer and 
spirits by retail, for the reception of persons not being travellers, 
during the usual hours of the afternoon divine service of the 
church there situate, to wit, between the hours of half-past two 
and three o'clock in the afternoon of the same day, contrary to 
the tenor of his licence, and to the statute in that case made and 
provided. It was admitted that the service at the L. church 
commences at half-past two, and that the defendant had his 
house open and customers therein, not being travellers, between 
half-past two and three o'clock The question was, whether the 
defendant's liabilities as an innkeeper must be regarded as 
regulated by the statute of Geo. IV., or by the 18 & 19 Vict, 
c. 1 18, which prohibits the sale of beer, wine, or spirits, on Sundays 
between the hours of three and five o'clock^ and after eleven 
o'clock in the afternoon. This question was decided by the 
Court of Exchequer in favour of the defendant, and in opposition 
to the view taken by a majority of the justices at petty sessions; 
the conviction being quashed accordingly. 

5. Moor v. Roberts. 2. Com. B. Rep., N. S., 672. 

Interrogaiories — What Interrogatories tvill he Allowed under Stat. 17 <i& 18 
Vict., c. 125. s. 61. 
The nature of the interrogatories which will be allowed under 
the above statutory clause, will sufficiently appear from the 
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following observations of two learned judges of the Court of 
Common Pleas in the above case : — 

" The obvious intention/' remarked Cockburn, C. J., " of the 
5 1st section of the C. L. Proa Act, 1854, was to supersede the 
necessity of recourse being had in all cases to a Court of Equity, 
for the purpose of aiding by discovery the proceedings in an 
action at common law, and to give the courts of common law 
power to afford the same sort of assistance to suitors there. But 
we must consider what was the object of the act, and we shall 
find it to have been this: — That where either party has a case, 
but the materials for proving it are not in his own possession, 
or under his own control, but in the possession of his adversary, 
he should be enabled to interrogate his adversary, in order to 
establish his own case. But the statute clearly was not meant to 
apply so as to enable one party, by means of interrogatories, to 
discover how the other intends to shape his own case, and to see 
whether there are any defects in it which he may avail himself of." 
And to these observations Cresswell, J., adds — ** There is undoubt- 
edly considerable difficulty in drawing the line in each case be- 
tween what interrogatories ought and what ought not to be 
allowed. But it seems to me that all those which are proposed 
in this case fall within one or other of three classes. First, where 
the defendant is seeking to discover the plaintiff's case — which can- 
not be allowed ; Secondly, where the interrogatories are what are 
called fishing interrogatories, thrown out for the chance of getting 
hold of some fact or admission which might help the defendant's 
case ; Thirdly, where the proposed interrogatories have a tendency 
to contradict a written document." If the proposed interrogatories 
fall within any one of the three classes thus succinctly specifiel, 
they will clearly not be allowed, or need not be answered. 

To the above case, although abstracted in our last Number, 
]p. 201, it was thought desirable, on account of its practical im- 
portance, briefly to revert. 

6. Lucas v. Tarleton. 3 H. & N., 116. 

Sdling Goods distrained before the Expiration of the Five Days — Excessivs: 

Distress. 
The declaration in this case contained two counts ; first, for that 
the defendant wrongfully, and contrary to the statute in such case 
made, sold certain goods under distress towards satisfaction o£ 
the rent for which they had been distrained, and the charges of 
the said distress, appraisement, and sale, without having left at. 
the chief mansion-house, or other most notorious place of the said 
premises, charged with the said rent distrained for, any notice of 
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the aaid dutress, and of the cause of such taking, five clear days 
before the appraisement and sale of the said goods, as required by 
the said statute ; and wrongfully sold the said goods, as aforesaid, 
before the expiration of five dajrs after the said distress taken, and 
notice thereof left at the chief mansion-house, or other most noto- 
rious place on the said premises, contrary to the said statuta 

The second count of the declaration charged, that before the 
grievances, Ac, a messuage and land at, &c., were held and occu- 
pied by virtue of a certain tenancy under the defendant at, and 
under a certain rent payable to the defendant, and the defendant 
distrained for certain rent then due to him, for and in respect of 
the said messuage and land, the plaintift's goods, that is to say, &c. ; 
and the same being of much greater value than the said rent then 
due to the defendant, and the charges of the said distress and 
appraisement and sale thereof, when at the time of taking the 
said distress, a small part of the said goods was of sufficient value 
to satisfy the said rent and charges, and the defendant thereby 
took an excessive and unreasonable distress for the said rent, con- 
trary to the statute. 

Upon " not guilty " plraded to these counts, and issue joined 
thereon, evidence was given at the trial under the first count to 
shew, that the goods in question had in fact been sold a day too 
soon ; but no proof was adduced that the plaintiff had sustained 
any damage thereby — the Judge accordingly directed a verdict 
for the defendant in respect of the issue raised upon this count, 
and the court in banc held this ruling to have been correct 

In reference to the second count in the declaration above set 
forth, a point was taken, though not decided, of this kind, that 
under it the plaintiff might shew that the defendant had distrained 
for more rent than was due, in order to make out that the distress 
was excessive — the plaintiffs evidence shewing that the amount 
distrained for was £bO and costs, whereas £70 only was really 
due as rent from the plaintiff to the defendant. 

7. EX-PARTE COBBEIT. 3 R & N., 155. 

Habeas Corpus 

In this case the Court of Exchequer held that a plaintiff in a 
suit pending in that court, being in lawful custody as a prisoner 
for debt, is not entitled, as of rights to a writ of habeas corpus 
to bring him up to conduct his cause at the trial. " If,'' remarked 
the court, " his evidence be necessary in an action brought by 
him, he has as much right to a writ of habeas corpus, ad testiji- 
eandum, to procure bis attendance as a witness in his own suit,^ 
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as if he were applying for it to bring up any other witness," but 
he oannot have a habeas corpus^ as of rights to enable him to 
conduct his case. 

8. PuGH V. Stringfibld. 3 Com. Bench (N. S.), 2. 

Guarantee — Joint, or Joint and Several Covenant^Joinder of Parties. 

This was an action upon a guarantee, affirming and illustrating 
the rule as to the joinder of parties laid down in Eccleston v. 
Clipsham, 1 Wms. Saund., 153, and the notes appended thereto ; 
viz., that although a covenant be in terms joint and several, yet if 
the interest and cause of action be joint, all the covenantees must 
join in suing on the covenant* 

9. Sutton v. Sadler. 3 Com. Bench (N. S.), 87. 
Sanity of Testaiar — Nature of Presumption respecting it. 

Presumptions are divisible into three classes : 1. Presumptions 
of law, which are altogether artificial. 2. Presumptions of law 
and fact, which are of a mixed character. 3. Natural presumptions, 
or presumptions of mere fact. 

The case supra shows that the presumption of a testator's sanity 
is not to be treated as a merely artificial or legal presumption, 
^' but at the utmost as a presumption of law and fact ; that is, an 
inference to be made by a jury from the absence of evidence to 
show that a party does not enjoy that soundness which experience 
shows to be the general conditionof the human mind. But in such 
cases, when evidence is laid before ajury, they must decide according 
to what they believe to be the truth ; and where a will is set up 
as a valid will, a jury ought not to pronounce it to be so, unless 
they are convinced of the affirmative." * ♦ * « jf inJeed a 
will, not irrational on the face of it, is produced before a jury, and 
the execution of it proved, and no other evidence is offered, the 
jury would be properly told that they ought to find for the will ; 
and if the party opposing the will gives some evidence of incom- 
petence, the jury may, nevertheless, if it does not disturb their 
belief in the competency of the testator, find in favour of the will : 
and in each case the presumption in favour of competency would 
prevail. But that is not a mere presumption of law ; and, when the 
whole matter is before the jury on evidence given on both sides, 
they ought not to affirm that a document is the will of a compe* 
tent testator, imless they believe that it really is so.'' 
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10. HiGUMORE V. Earl and Countess of Harrington, 

3 Com. Bench (N. S.), 142. 

Slander — Measure o/Bainages. 

This was an action for slanderous words spoken by the female 
defendant of the plaintiff, a beneficed clergyman, imputing to 
him immoral conduct, evidenced inter alia by sdleged undue 
familiarity with a female servant, and by misappropriation of 
money collected at the offertory. There was conflicting evidence 
in the case, and a verdict for the plaintiff, with damages £750, 
was found by the jury. The court in banc refused to grant a 
new trial on the ground that the damages were excessive, inti- 
mating an opinion that, in such cases, juries are in general hardly 
liberal enough in awarding damages* 



405 



SS^ott itoUs of 0^tio Boolis. 



[*^* All Law Books and works of interest to the Legal Profession, for- 
warded to the Editor of the Law Magazine and Law Retiew, will be 
noticed — either shortly, or at length — in its pages.] 

A Treatise on the Specific Performance of Contracts, including those of 
Public Companies. By Edward Fry, of Lincoln's Inn, Esq., B.A. 
Banister-at-Law. London : Butterworths, 1858. 

The above Treatise, as its author explains in his preface, differs from 
the well-known works of Lord St. Leonards and Mr. Dart, in that the 
latter discuss the contract of sale of real %tate, and all the relations 
thence arising, so that the doctrine of specific performance is treated 
of only as one mode in which that contract is erJorced ; while Mr. Fry 
directs his efforts primarily to the subject of specific performance ; 
and he deals with the general question of contract of sale, only so far 
as it requires attention, as one of the contracts which the court en- 
forces. In the Equity Procedure Bill of the Solicitor-General, which 
is now pending in Parliament, there is a clause, one of the objects of 
which is to give to the Court of Equity the power of awarding damages 
to the party injured, either in addition to, or in substitution for, in- 
junction or specific performance. When this measure is carried, it will 
be of essential improvement in the procedure in Coui-ts of Equity. At 
p. 846 of the volume before us, the author has some pertinent remarks 
on this subject. 

Mr. Fry's elaborate Essay seems to exhaust the subject, on which he 
has cited and brought to bear with great diligence some 1600 casa^, 
which include those of the latest reports. 

Law and Practice in Appeals from Scotland to the House of Lords. 
By Thomas S. Baton, Advocate. Edinburgh : T. and T. Clark. 
London : Stevens and Norton, 1858. 

The author of the work, the title of which is above given, observes, 
upon the authority of Mr. Maddox, that for the king to sit in 
his own judicature is " conformable to the practices of all nations 
since the days of King Solomon ;" and further, as to the antiquity of 
appeal, he records that it " is ceiiain that St. Paul was brought before 
King Agrippa, and from Mm appealed to Ccesa/r,^* Quite independent 
of these two valuable historical events, the right of appeal to the 
House pf Lords from Scotch tribunals, exists both at common law 
and under various statutes, the provisions whereof Mr. Paton has duly 
noted in his present volume. 
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The Legal Guide for Residente in France. By W. A . S. Westoby, Esq., 
M. A., of Lincoln's Inn, Barrister-at-Law. Paris ; A. Dui-and Lon- 
don : Longman <& Co. 
Me. Westoby has rendered essential service to those of our countrymen 
whom fate or fiincy has driven to the sunny land of France. It is an 
exceedingly awkward thing for any one to be ignorant of the laws of 
tiie country in which he happens to dwell Mr. Grantley Berkeley, 
for example, more stio, " punched the head " of a cabman at Havre, and 
the consequences were, as he narrates, exceedingly inconvenient to him; 
and in respect of what our great commentator calls in his important 
classification the " Rights of Persons," and " the Rights of Things," 
it is the duty, as well as the interest, of residents in a foreign land 
to acquaint themselves with their rights and liabilities. This they 
can do well enough now with Mr. Westoby's aid. We may further 
remark, that a view of the character and practical workings of the 
Oode Napoleon may be read with great advantage in this volume, by 
the student curious in such^oatter. 

The Wills of British Subjects made Abroad; or, Rules for the Guidance 
of English Residents on the Continent in the Execution of their 
Wills. By W. A. Westoby, Esq., M,A., &c Paris : A, Durand. 
London : Longmans, 1858. 

The title of the little pamphlet sufficiently explains its character. It 

is distinct and clear in its information, and is calculated to be useful 

to a numerous class of readers. 

A Manual for Articled Clerks. Eighth Edition. By F. T. S. Wharton, 

Esq., M.A., <fec. London : Butterworths, 1858. 
This volume is addressed to the numerous candidates for admission on 
the rolls of our courts. It contains a digest of all the examination 
questions which have been used heretofore, and may very probably 
be found usefiil by those who wish to test their knowledge of the sub^ 
jects in which they have, by proper study, endeavoured to prepare 
themselves. 

An Elementary View of the Proceedings in a Suit in Equity, with an 
Appendix of Forms. By Silvester J. Hunter, Esq., Barrister-at-Law. 
London : Butterworths, 1858. 
This little work is confined entirely to the practice connected with a suit 
in Equity; our author expressly disclaims the idea of expatiating on the 
nature of equitable rights, and he d^ies so,€ls we think, wisely, referring his 
readers generally to various well-known treatises for information upon 
that subject. The aim of Mr. Hunter, who recently distinguished him- 
self by obtaining a studentship at the Bar Examination, in pi'eparing 
the volume before us, has been, we presume, to extend to the Equity 
student similar facilities for mastering the details of procedure in 
Chancery, to those which have long since been afforded to the Common 
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Law student; for familiarizing himself with the practice of our courts at 
Westmiuster, by Mr. Smith's admirably planned and well executed 
Elementary View of an Action at Law ; and, so'far as we can judge 
from glancing at these pagefe, we think that their author has Coii* 
«cientiously performed his task. No doubt a habit is creeping in, 
somewhat to be reprobated, of rushing prematurely into print, and 
striving to attain the honours of professional authorship before the 
experience and knowledge requisite for acquiring them, and holding 
them unchallenged, can by possibility have been gained. The evil 
nevertheless here hinted at, is less prominent where an author, who 
tas but recently been called to the degree of barrister, restricts his 
efforts solely to the production of an elementary work, designed for 
educational purposes, and exhibiting, it is to be supposed, explanatory 
statements and suggestions with reference to difficulties encountered 
by the writer during his own novitiate, and overcome. Adopting the 
view above taken respecting the special aim and design of the volume 
on our table, we think it likely to prove beneficial. 

Reports of Cases decided in the High Court of Admiralty of England, 
and on Appeal to the Privy Council, commencing Michaelmas Term 
1855. By M. C. Merttins Swabey, D.C.L. London: Butter- 
worths. 

Since the cessation of Dr. Spence's reports in the summer of 1855, 
there have been no authentic reports of the decisions of the Court of 
Admiralty. This would be an intelligible loss under all circumstances ; 
but the loss in the present instance is the more serious, that we have 
thus lost the benefit of the judgments of Dr, Lushington, arising out 
of the Merchant Shipping Act 1854, 

The present reports supply this lacuna^ and contain in addition 
many important decisions upon the power of the court over maritime 
funds, the extent of its decrees, &c. Upon the subject of the Merchant 
Shipping Act, we call the reader's attention to the cases of the General 
de Caen, the Fenix, the Caledonia, and a host of others, as illustrat- 
ing the operation of the 296th, 297th, 298th, 388th, and 460th sec- 
tions of that act 

The Clara, the Clyde, the Calypso, and others, elucidate the peculiar 
character of the court, and its manner of dealing with its cases ; and 
upon other questions of maritime law there are well-considered decisions 
of great interest and importance. 

The law of the Admiralty, as it now stands, is so emphatically a 
law of modem creation and growth, that the deficiency of reports of 
the successive decisions in that court, to which we referred, has been 
a serious inconvenience to the mercantile public and to the profession* 

The present publication supplies the missing reports from Novem- 
ber 1855, to December 1856 ; and ihe very valuable nature of its con- 
tents, and the excellent manner in which the judgm^its are prefaced, 
as well as reported, will make it a most acceptable addition to every 
law library — the more particularly on the passing of Mr. Warren's 
bill. 
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A. Treatise on the Law relating to Sea Lights and the Rule of the 
Road at Sea. ^By Frederic Thomas Pratt, D.C.L., Advocate, 
Doctors' Commons. London : Stevens & Norton, 1858. 

The immense amount of shipping which now ploughs its way throu^ 
every known part of the ocean, evidently requires some code of laws 
for its governance whilst floating on the waters. But the great 
modem difficulty consists in the diversity of locomotive power : steam 
vessels having so much greater facility for both getting in and out of 
the way than the ancient winged ship. It became necessary, therefore, 
to lay down and maintain certain stringent regulations for the pur- 
pose of avoiding collisions. It is to this class of regulations which 
Dr. Pratt has addressed himself. The volume is necessarily a technical 
one, and addressed to a circumscribed class of readers ; but it seems 
eminently adapted for their use and perusal 

The Practical Conveyancer. By RoUa Rouse, Esq., Barrister-at-Law. 

London : Butterworths, 1858. 
As the first edition of this work has been already favourably 
noticed in our pagt^s, and as the opinion respecting it then expressed 
has been verified by the fact above announced, that a second edition of 
it has just appeared, we think we may, on this occasion, content our- 
selves with intimating that Mr. Rouse's collection of Precedents in 
Conveyancing has now been rendered more complete, by inserting in 
it Forms of Settlements, together with a general and full form designed 
to aid in the preparation of Separation Deeds ; that the work has been 
materially enlarged — expanded, indeed, into two volumes ; and that the 
references have throughout been carefully verified and tested. 

We entertain no sort of doubt that " The Practical Conveyancer " 
will, in its present improved form, be acceptable to, and appreciated by, 
the profession. 

The Magisterial Synopsis, a Practical Guide for Magistrates, their 
Clerks, Attorneys, and Constables, in all matters out of Quarter- 
Sessions, containing Summary Convictions and Indictable Offences, 
with their Penalties, Punishment, Procedure, &c., tabularly arranged. 
By G^eorge C. Oke. Sixth Edition. London : Butterworths, 1858. 
After the lapse of little more than a year, we are again invited to 
peruse a new edition of this very useful and valuable synopsis. " During 
the last year," says the author in his preface, " the additions to and 
alterations in magisterial law have been few but important Amongst 
the statutes may be mentioned the 20 and 2 1 Vict. c. 43, enabling 
dissatisfied parties to call upon, and justices to state, a case for the 
opinion of a superior court on questions of law arising in summary 
proceedings ; " also ** the 20 <k 21 Vict. c. 3, altering the terms of penal 
servitude for indictable offences." Both of these statutes are accordingly 
expounded in the present edition, and many other improvements have 
been made in it, adding not inconsiderably to its worth. The book 
•cannot fail of being highly and generally esteemed. 
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MISOBLLANEOUS. 

PROOSEDINaS IN PARLIAMENT WITH REFEBENOE TO 
LEGAL MATTERS. 

It has, as our readers are well aware, been officially announced that 
Sir F. Kelly, the present very able and experienced Attorney-General, 
has in preparation a measure for consolidating the law of Insolvency, 
of a broad and comprehensive character ; so comprehensive, indeed, 
that some surmise it will embrace all that portion of our Statute-Book 
which concerns the relation of debtor and creditor. The above measure, 
of which intimation has been given by the Government, and also that 
under the charge of Lord John Russell, have resulted from, and indeed 
arisen immediately out of, the important meeting of the Association for 
the Promotion of Social Science, held at Birmingham in the month of 
October last. One consequence of that gathering was the appointment 
of a committee of delegates from the leading Chambers of Commerce 
throughout the country, under whose auspices was framed the bill (for 
materially amending and reconsolidating the law of bankruptcy), sub- 
sequently brought, by the noble lord just named, into the House of 
Commons. The views of this committee were, moreover, fully com- 
municated to the present Attorney-General ; and, there can be little 
doubt, will be yet further considered and discussed at the ensuing 
annual meeting of the National Association, which is to be held at 
Liverpool in October next. 

Under the circumstances just stated, a postponement of Lord 
Brougham's measures, for amending the law of bankruptcy and insol* 
vency, has been deemed necessary and unavoidablo. It would mani- 
festly have been preposterous for the noble and learned lord to have 
attempted to proceed with two bills, professedly confined to remedying 
the evils principally complained of in the departments of law just speci- 
fied, at a time when the whole law bearing on bankruptcy and insol- 
vency was undergoing revision and reconstruction. These bills related, 
first, to imprisonment for debt and insolvency, giving such enlarged 
powers to the Bankruptcy Courts as might reach insolvents of all 
classes, whether traders or non-traders ; and next to such an alteration 
of the bankruptcy jurisdiction as should remove the mischief so justly 
complained of, which arises from the distance that creditors have to 
travel for redress. 

A third bill of very great importance was postponed in deference to 
the Lord Chief-Justice's opinion, that its subject ought to be fully 
discussed, both by the profession und the public, during the recesfr— « 
jthe extension of Lord Brougham's act of 1851, for the examination of 
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parties to criminal proceedings. There was, in our last number, a full 
discussion of this subject ; and it is certain that there is none more 
deserving the deliberate consideration both of the legislature and the 
public. 

The bill for securing the independence of Parliament, one of those 
presented bj him in 1845, has been postponed, because there \va» 
a bill then on its way to the House of Lords from the Commons, and 
which there seemed every reason to expect would pass the latter House, 
as it had been supported by the Government — a bill abolishing en- 
tirely the freedom of members of Parliament from arrest for debt. 
Lord Brougham's bill only extended the act of 1812 from bankrupts 
to insolvents generally. lb seemed therefore clear, that no further 
proceeding ought to be had in it while the larger measure was 
passing. However, that has now been, with others, abandoned for 
this year. But this relinquishneut has only taken place within the 
last few days. 

We look forward earnestly to the Parliamentary session of 1859, 
for the effecting of most important amendments in our law, having 
reference to the various matters above enumerated. And confident we 
avow ourselves that much and beneficial progi^ess will then be made 
towards the consummation aimed at by the three eminent individuals 
particularized in the preceding paragraphs, if party strife, and the 
turmoil created by a lust of place and power, be so far calmed and 
tranquillized as to allow of questions of a purely practical nature being 
ventilated and discussed. 

To Lord Brougham, to Lord John Russell, and to the learned At- 
torney-Greneral, a grateful recognition of services freely rendered in 
advancing measures of such great and genuine utility, is already due 
from the community at large. 

Lord Lifford asked in the House of Lords, on May 3rd, a que-tion 
relating to the imsatisfactory working of the Chief Clerks' offices of the 
Court of Chancery ; which he said he " believed, from the testimony 
of the legal profession, was working unsatisfactorily ; indeed, following 
fast on that road on which the Masters' offices travelled and expired." 
Lord Chelmsford is reported to have rejoined in a somewhat curiously 
worded fashion. Firaty that though he had made " some little inquiry " 
upon the subject, he " had not been able to obtain much information." 
Secondly y he affirmed that " there was not a general impression that 
the business in chambers was conducted in an unsatisfactory manner." 
Thirdly^ " that he did not see that any further steps could be taken for 
expediting causes in Chancery." 

Lord Cranworth took the same view as the Lord Chancellor, 
alleging that, if the abuses mentioned by Lord Lifford "were not 
altogether without foundation, they were immensely exaggerated." 
Lord St. Leonards, however, made some practical remarks during the 
debate, which alone renders it valuable and worthy of notice in our 
pagea. "The present establishment," said the noble Lord, "was 



Events of the Quarter, 411 

sufficient to transact satisfactorily the whole business of the country;" 
bat he warned their lordships agidnst " expecting too much from the 
Chief Clerks, who were never intended to perform all the duties 
formerly discharged by the Masters." There ought to be no long 
apeeches in chambers, it was observed, nor ought contentious matter 
to be disposed of there. " The existing system was a new one, and as 
such would require the constant supervision of the higher power of 
the court. . . . The only proper mode of performing judicial 
business was to take up a cause and never leave it until it was finished." 

On the subject of this debate, we cannot here dilate ; it is one, 
however, which has been left in no creditable condition. Some 
responsible person is wanted to look after legal evil^^, whether well 
established, or as they rapidly grow. 

The offices of the Masters of the common-law courts are, we may also 
remark, choked with references and judicial business, wluch, because 
inconvenient for transaction in court, it is assumed can be convenient- 
ly poured down on the Masters. In this case, as in that of the Courts 
of Equity, the " supervision " spoken of by Lord St. Leonards is re- 
quired.* 

The bill of the present Solicitor-General, with respect to procedure 
in the Courts of Chancery, is a very important measure ; and, as is 
frequently the case with important measures, attracts comparatively 
little attention, being obscured by others of greater interest to party. 

In the House of Commons, at an early stage of the session, Mr. 
Warren stated that ** it was his intention, according to the course 
that might be taken by the government, either to move for a com- 
mittee to inquire into the matter, or to take an early opportiinity of 
bringing in a bill with the view to open the Court of Probate gene- 
rally to the bar, and to open the Court of Admii'alty to the profession 
generally, both members of the bar, and attorneys and solicitors." 
Accordingly a bill has been brought in by the learned member just 
named ; but that seemed after all not to be directed against the main mis- 
chief — that of the present exclusion of the bar from the greater part 
of the business of the Court of Probate. Mr. Warren has, however, 
in the House of Commons redeemed his promise, by procuring a clause 
to be inserted in the Probate Court Amendment Act, which, if it be 
retained, will accomplish his object. 

If that be a bad law which is based on doubtful principle, is habitu- 
ally disregarded, is fruitful in disputes and domestic evik — ^then Lord 
Lyndhurst's Act, relating to the marriage with a deceased wife's sister, 
is entitled to be enrolled among mischievous and impolitic examples of 
modem legislature. This Act has been again the subject of debate in 
the House of Commons, on a bill introduced by Lord Bury (May 6th). 
Again was the vexatioxis spectacle exhibited of honourable members try- 
ing to interpret the Scriptures to the House. Quotations from bishops, 
})riests, and deacons, blue-books, commissions, and many other invalu- 
able authorities, were made — for the twentieh time — the only novel- 

*Sm lait Number of Law Magaiin« and R«vi«w, p. 115. 
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ty being that aa hon. member grayelj suggefited, that it was tfae^ 
duty of the government to Bolve the question bj ** issuing a commis- 
sion to Hebrew scholars to ascertain the true construction of the disputed 
texts of the Old Testament." Now it happens very fortunately for the 
piurpose of meeting the novel and intelligent proposition, that by a 
curious series of parliamentary manoeuyres professors of the Jewish 
creed (versed peradventure in the Hebrew tongue) may henceforth 
gain access to our houses of legislature, and lend their aid in expound- 
ing to Lord Derby or Lord Palmerston the true signification of the 
Books of Moses, tiie Prophecies, and the Talmud. 

Our readers are well aware by what process of self- stultification the 
House of Lords has "provided means" for Jews to enter the legislative 
houses, and it will be more respectful to that august assembly to make 
no comments thereon. 

The marriage bill is now foundering in the Upper House,* and 
whether it will pass this session depends a good deal upon the amount 
of business to be done, and other legislative accidents. Amongst the 
latter may be mentioned what is called the '< spirit of concession/' 
which signifies retaining prejudices and repeating fallacies to the last ; 
but, nevertheless, acting upon antagonistic opinions. This will pro- 
bably, as on the Jew question, cause the bill eventually to become law.- 

A bill brought forward by Mr. M'Mahon, having for its object the 
granting of new trials in criminal cases, although it found considerable 
&vour in the House of Commons, has not been persisted in. 

APPOINTMENTS, Ac. 

Mr. Justice Coleridge having determined to resign, at the close of 
the past term, the judicial office on the Queen's Bench which he has so 
useflilly and honourably held for three-and-twenty years, the occasion 
was taken by the bar to bid him formally farewell. As the 
address which the learned judge made in reply to the attorney - 
general is of more than common value, we think that it is well to 
record it in our pages. After the attorney-general had expressed 
on the part of the bar their feelings of esteem and regard for his lord- 
ship, and their regret at losing him from among them, Mr. Justice 
Coleridge spoke as follows : — "Mr. Attomey-Qeneral and Gentlemen of 
the Bar, accept my heartfelt thanks for this most gratifying testimony 
of your regard. I wish I could feel that what has been said is as 
strictly just as it is abundantly kind. But, although this cannot be, 
I will not deny myself the pleasure of believing that, to some extent, 
I have earned the good opinion and affection of the Bar. I should be 
ungrateful, indeed, if I doubted the sincerity of such a succession of 
kind testimonies as have attended me in every step of my careen 
This, gentlemen, the close of the whole, will be remembered by me as 
long as I live, and it is a great comfort to me at this trying moment — 
for, gentlemen, you can well beUeve that I am ui^^er the excitement 

* It hat bioen thrown out -tines the aboTt wat written.^Z'if. L. M, 4r It. 
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c^ conflicting feelings. I have taken the resolution of retiring before 
I was compelled to do so by sickness, infirmity, or incapacity ; and 
that step has not been hastily taken. Her Majesty has been pleased 
to summon me to her Privy Council, which will give me still some 
occasional judicial employment, and I do not think it right to shrink 
from any opportunity of being useful, according to my strength and 
ability ; bat still I look forward to simple rest, a desire not nnnatural 
at my time of life, and after so many years of labour ; and I contem- 
plate a return to those pursuits which were the delight of my youth, 
but which I find to be incompatible with due attention to my pro- 
fession. But, with all these circumstances in my mind, I may be 
excused for saying that it is a solemn thought, that I shall find it 
difi&cult to give up the habits and break off the associations of neaily 
forty years, which I may fiud have become, as it were, a part of my 
very nature. It is a solemn thought that I have come to the end of 
my professional career, and that the responsibility of that judicial careei' 
now rises up before me at a moment when no neglect of duty can be 
amended, and no breach of duty can be repaired. This moment, too, 
recalls that long list of associates with whom I have laboured within 
these walls, and whom, in the course of nature, I must expect before 
long to follow. Gentlemen, I assure you it is a sad thought that I 
am to part with you. I well recollect with what misgiving 1 took 
my seat on this bench. I was told that favourable hopes were en- 
tertained of me, but I knew well how imperfect was my experience. 
False modesty would be out of place now, but I believe there are few 
men to whom the judge's office does not present great difficulties. I 
felt them then, and I feel them now; but both at first and at last I 
felt that I could rely on the learning, industry, and ability of the Bar. 
Nothing more lightened my labours than their uniform kindness. I 
very early learned, that if a judge would be simple and patient, can- 
did and considerate, and without respect of persons, he would reach 
every honest heart, and would be certain of such encouragement and 
co-operation from the Bar as would lessen his difficulties and strengthen 
him to overcome them. With this conviction I have gone 
on, hopeful and rejoicing ; and without being wholly deserving, and 
yet not wholly unworthy of it,. I have always received kindness 
at your hands. I know not how I could have laboured for so 
many years without it ; and for that kindness I shall be deeply grate^ 
ful as long as I live. It would argue a want of feeling to suppose that 
in so many years I have not given some just cause of offence. If, thenj 
there be any one among you now present whom I have injured by 
word or look, by weariness or impatience, to him I now express my 
most sincere sorrow, and heartily desire his forgiveness. Gentlemen, 
I will not detain you with a single remark upon the greatness or 
importance of your profession. So Ipng as England is rich and free, 
the law must always exercise a predominant infiuence. I am sure you 
feel your responsibilj^ is commensurate with your interest ; and I have 
no fear but that, in any political difficulties or dangers that may arise, 
you will be found, as your predecessors were, courageous, and entirely 
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equal to anj crisis. But the most insidious dangers are those which- 
beset 70U in your daily business — the excitement of controversy, the 
desire of victory, the love of intellectual display, and the excessive sense of 
duty to your clients. Gentlemen, and especially my younger friends, 
suffer me to put you on your guard. We can well afford to bear with 
broad pleasantries, but we cannot afford that our professional standard 
of honour should be questioned, or that it should be said that we 
would do as advocates in court what as gentlemen we should scorn to 
do. Sometimes we lend support to this notion by the ease with which 
we attribute uogentlemanly conduct to one another. That client is 
dear indeed that would induce an advocate, in carrying out his views, 
to go beyond his great and glorious profession. Forgive me, my 
friends, these free words. I speak in the love of a profession to which 
I have given the best part of my years, and which I shall continue to 
love as long as my heart shall beat. I have detained you tt)o long, but 
I must not close without tendering my thanks to the Masters of the 
couii). The world knows little of their unostentatious services ; but 
you know them, and the judges know them by daily experience, and I 
gladly seize this opportunity of thanking them for their conscientious 
discharge of their duties to the suitors. Nor can I leave without 
pronouncing my regard for those with whom I have so long occupied 
this bench. I have indeed been a happy man in my colleagues. 
Every member of the coui-t but myself has been changed. With those 
who have departed, as well as with those who have succeeded, I have 
lived in peace and harmony — loving and honouring them, and I trust 
loved and honoured by them, certainly guided and encouraged — with 
so much of general agreement as served to give authority to our 
judgments, but with so much occasional difference as showed our indi- 
vidual responsibility and independence. Thus employed in court, out 
of court we have lived in that easy, happy intercourse which sweetens 
the toils of office, and makes men more fit to be fellow-labourers. I 
may have said too much. My successor is known, and the undoubtedly 
wise choice leaves no cause for regret. I trust he may preside as long 
and happily, and more efficiently than I have ; but I hope that iu 
your happy meetings you will bear in mind that I do desire long to be 
remembered here. And now, Mr. Attorney-General, Grentlemen of 
the Bar, and Masters, my dear Lord, and Brethren, earnestly, gratefully, 
and affectionately, I bid you all farewell, and may God bless you." 

Mr. Hugh Hill, late of the Norther d Circuit, has succeeded to the 
judicial seat on the Queen's Bench thus vacated by Mr. Justice Cole- 
ridge. Mr. Hill was called to the bar in 1841. 

The rank of Queen's Counsel, in the county palatine of Lancaster, 
has been conferred on Mr. Sowler of the Northern Circuit. 

On the 11th of May, 1858, William Payne of Gray's Inn, Esquire, 
was called to the degree of Sergeant at Law. 

On the 17th of May, John Cross of Gray's Inn, Esquire, and John 
Tozer of Lincoln's Inn, Esquire ; and on the 20th of May, Charles 
Petersdorff of the Inner Temple, Esquire, received the like preferment. 

The new scale of costs of prosecutions having been found objec-^ 
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iionable^ and the subject being a very Important one, letters patent 
have been granted to the Right Honourable Edward Cardwell ; Wil- 
liam Miles, Esq. ; William Deedes, Esq. ; Edward Christopher Eger- 
ton, Esq. ; William Nathaniel Massey, Esq. ; William Henry Walton, 
Esq. ; Robei-t Marshall Straight, Esq. ; Robert Upperton, Esq. j and 
Acton Tindal, Esq. ; appointing them Her Majesty's Commissioners 
to inquire into the costs of prosecutions generally, and also into the 
fees payable to clerks of the peace and clerks to justices, allowances to 
constables, and expenses of coroners' inquests. 

It is understood that no successor to the late Mr. Richard Stevenson, 
cue of the commissioners of the Liverpool court of bankruptcy, will 
be nominated. 

The death of the Lord Justice-Clerk Hope has deprived the Scotch 
courts of the services of a laborioxis and energetic judge. Mr. John 
Inglis, one of the most able, accomplished, and successful lawyers in 
Scotland, succeeds to the above office, and to the Presidency of the 
Second Division of the Court of Session in Scotland. He is also ap- 
pointed to be one of the Senators of the College of Justice. 

Charles Baillie, Esq., succeeds Mr. Inglis as Lord Advocate, and 
Mr. David Mure is appointed Solicitor-Genei*al for Scotland. 

The Queen has also been pleased to nominate Charles Neaves, Esq* 
(one of the lords of session)^ to be one of the Lords of Justiciary in 
Scotland, in the room of Robert Handyside, Esq., deceased. 

James Moncreiff, Esq., M.P., has been chosen Dean of the Faculty 
of Advocates. 

Colonial Appointments. — Alexander James Johnston, Esq., has 
been appointed to be one of the Puisne Judges of the Supreme Court 
of the Colony of New Zealand ; William Blanc, Esq., to be Her 
Majesty's Attorney-General for the Island of Dominica ; and Thomas 
Johnson, Esq., to be Registrar of Deeds for Her Majesty's settlements 
in the River Gambia. 

CALLS TO THE BAR. 
Easter Term 18.58 {April 30.) 

Inner Temple. — Charles Arbuthnot Holmes, B.A. (holder of the 
studentship awarded in Michaelmas Term, 1855); Richard Lewis de 
Capell Brooke, M.A.; Robert George Wyndham Herbert, B.C.L. ; 
Edward Bullock ; Francis David Longe, B.A, ; John Rankine Black, 
B.A. ; Richard Henry Stackhouse Vyvyan, and Francis Wilson, 
Esqs. 

Lincoln's Inn. — ^The under-mentioned gentlemen were this day 
called to the degree of Banister-at-law by the Hon. Society of Lin- 
coln's Inn, viz. : — Frederick Morton Eden, M.A., Oxford ; Charles 
Saunders Wheeley, LL.B., Cambridge; Arthur Carr Walford, B.A., 
Cambridge ; Edward Gilbert Highton, B.A., Cambridge ; Charles Ar- 
thur Turner, M.A., Oxford; Charles Booth, M.A., Cambridge; 
Thomas Burtt, B.A., Cambridge; John Edward White, B.C. L., Ox- 
ford ; and John Cook, Esqs. 
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Middle Templk. — ^The under-meutioned gentlemen have been called 
to the degree of the Outer Bar by the Hon. Society of the Middle 
Temple, and were published in the Middle Temple Hall this day : — 
Eugene Jules LecUzio ; John Morgan Howard ; Thomas Kichardson 
Kemp, B.A*, Trinity-hall, Cambridge; William Atkin; Edward 
Hutchinson Pollard ; Kichard Fitzgerald Glaister ; Francois Joachim 
John Bouillard, and Walter Blackett Trevelyan, B.A., Gonville and 
Gains Collie, Cambridge, Esqs. 

Trinttj/ Term, 1858 {June 7.) 

Inker Temple. — John Millage Putnam, B.A. ; William Henry 
Butler, B.A. ; Bichard Lomax, LL.B. ; Hugh John Marcus Wil- 
liams, B.A. ; Francis Fitzroy, B. A. ; Alfred Bonham Carter ; Thomas 
Roberts, M.A; Thomas Vallance; John Vincent Leach; Harvey 
Darrell Stewart ; and Charles Henry Dashwood, Esqs. 

Middle Temple. — Morris Simeon Oppenheim, Certificate of Hon- 
our of the First Class, awarded by the Council of Legal Education ; 
John Baker Greene, Certificate of Honour of the First Class, awarded 
by the Council of Legal Education, A.B., M.B., Trinity College, Dub- 
lin ; John Wilcoxon Ruth ; William Bruce ; John Anderson Fawns ; 
William Charles Wentworth ; Richard Oliverson of Exeter College, 
Oxford, M. A. ; Samuel Pope ; and John Connon, Esqs. 

Lincoln's Inn. — Henry Came Oats, LL.B., London (Certificate of 
Honour of the First Class) ; William Stratford Dugdale, jun., M. A , 
Oxford ; Edward Lloyd, B. A., Cambridge ; George Sidney Read, 
M. A., Oxford ; Vincent Thomas Thompson, M. A., Cambridge ; Owen 
William Lloyd, B.A., Cambridge ; Charles James Fife Stuart ; Arthur 
Kekewich, M.A., Oxford; Thomas Edward Howe, M.A., Oxford; 
William Griffith, B. A., Cambridge ; Francis Worge Duke ; Charles 
Campbell; George Frederick Nell, S.C.L., Cambridge; Samuel 
Hawksley Burbury, M.A., Cambridge ; Charles W illiam Upton, MA., 
Cambridge ; Richard Jones, jun,, B.A., London ; Greorge Hudson, jun., 
B.A., Oxford ; James Price Beck, B.A., Oxford ; Daniel Connor 
Lathbury, B.A., Oxford ; and Leonard Henry Courtney, B.A,, Cam- 
bridge, Esqrs. 

EXAMINATION OF STUDENTS OP THE INNS OP COURT. 
Pbizbs Awarded. 

At the public Examination of the Students of the Inns of Courts 
held at Lincoln's Inn Hall, on the 19th, 20th, and 21st May, 185^, the 
Council of Legal Education awarded to — 

Albert G. Langley, Esq., student of the Middle Temple, a Student- 
ship of Fifty Guineas per Annum, to continue for a period of Three 
Years. 

Charles A. Bussell, Esq., student of Lincoln's Inn, and Henry S. 
Page Winterbotham, Esq., student of Lincoln's lim. Certificates of 
Honour of the First Class. 
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W. Young Clare, Esq., student of the Inner Temple ; Leonard Hen- 
ry Courtney, Esq., student of Lincoln's Inn ; Samuel Hawksley Bur- 
bury, Esq., student of Lincoln's Ihu ; Charles W. Blakiston Houston, 
Esq., student of Lincoln's Inn ; Francis Fitzroy, Esq., student of the 
Inner Temple ; George Sidney Read, Esq., student of Lincoln's Inn ; 
Daniel C. Lathbury, Esq., student of Lincoln's Inn ; Robert Thomas 
Forster, Esq., student of Lincoln's Inn ; John Eraser, Esq., student of 
the Middle Temple ; William S. Shoobridge, Esq , student of Lincoln's 
Inn ; John Huish, Esq., student of the Middle Temple ; and Charles 
Campbell, Esq., student of Lincoln's Inn — Certificates that they have 
satisfactorily passed a Public Examination. 



NECROLOGY. 

AprU. 

IJth. Wheeler, Wykeham, Esq., solicitor, aged 29. 

24th. Palmer, William, Esq., Barrister-at-law, of the Inner Temple, 

aged 56. 
25th. SuDLOW, J. J., Esq., solicitor, aged 70. 
27th. DoDSON, The Right Hon. Sir John, late Dean of the Arches, 

&c., &c.. Bencher of the Middle Temple, aged 78. 
27th. Barwis, George, Esq., solicitor. 
28th, Adams, Alfred, Esq., solicitor, aged 36. 
28th. Paterson, William, Esq., solicitor, aged 12, 

May, 

6th. Bird, Charles,, Esq., Barrister-at-law, aged 83. 
7th. King, David, Esq., solicitor, aged 43. 
8th. Douglas, Greenhill Daniel, Esq., solicitor, aged 24. 
12th. Hamilton, Thornton G., Esq., Barrister-at law, aged 27. 
17th. Spinks, John, Esq., solicitor, aged 50. 
19th. Benson, Robert, Esq., solicitor, aged 51. 
26tb. Pollock, Joseph, Esq., late Judge of the County Court of 
Liverpool, aged 47. 
VOL. V. KG. X. 2 F 



41« 



Events of the Quarter, 



June, 

7th. Ades, William, Esq., late Clerk of the Peace for the Ck^imty of 
Bntland. 
11th. Pollock, Kennett George, Esq., aged 47. 
14th. Hope, The Right Hon. J., Lord Justioe-Clerk of the High 

Court of Justiciary, Edinburgh, aged 64. 
20th, Bebsok, Webb Yere Charles, Esq., solicitor, aged 62. 
22nd. Harvbt, Nathaniel, Esq., Town Clerk of Campbeltcm, aged 81 . 
27th. Bribghak, Vicary John, Esq., solicitor, aged 47. 
28th. SiPscoMB, Lancelot, Esq., solicitor, aged 71. 

Juiy. 

2nd. Cutler, Frederick, Esq, late orEurnival's Inn, aged t>9. 

4th. Edwards, John Francis, Esq., solicitor, aged 28. 

12th. Elgie, F. T., Esq., Solicitor, Worcester, aged 43. 

15th. Dearsley, H. R., Esq., of the Northern Circuit. 
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Ayckboum — ^The Practice of the High Court of Chancery, as altered 
by recent Statutes and Orders, and by the Abolition of the Master's 
Office; with Practical Directions, and a Copious Selection of the Modem 
Cases. The Sixth Edition. By H. Ayckbourn, Solicitor. 12mo, 16s. 
cloth. 

Ayckbdm/m — ^Terms of Practical Proceedings in the High Court of 
Chancery, with the Orders of the Coui-t, Rules and Regulations, from 
Michaelmas Term, 1849, to Trinity Term, 1858. Forming the Second 
Volume of the Practice of the Court. By H. Ayckboum, Solicitor. 
12mo, 10s. cloth. 

Broom — A Selection of Legal Maxims, Classified and Illustrated, 
by Herbert Broom, M.A., Barrister, Reader in Common Law tp the 
Inns of Court. Third Edition. 8vo, 26s. cloth. 

ChalTMTa — Opinions of Eminent Lawyers on various points of 
English Jurisprudence, chiefly concerning the Colonies, Fisheries, and 
Commerce of Great Britain. A New Edition. Royal 8vo, 25s. cloth. 

Damdson — Precedents and Forms in Conveyancing. By C. David- 
son, T. C. Wright, and J. Waley, Esquires, Barristers. Second 
Edition, Volume f I., Part 2. Royal Bvo, 28s. cloth. 

Fry — A Treatise on the Specific Performance of Contracts, includ- 
ing those of Public Companies. By Edward Fry, B.A., of Lincoln's 
Inn, Esq., Barrister-at-Law. 8vo, 16s. cloth. 

Goodwin — The Practice of Probate and Administration under 20 
k2\ Yict., c. 77, with the Statute and an Appendix, containing the 
Rules and Orders issued by the Court of Probate, and the Tables of 
Fees. By C. W. Goodwin, Esq., Barrister. 12mo, 7s, 6d. cloth. 

Hunter — An Elementary View of the Proceedings in a Suit in 
Equity. By Sylvester Joseph Hunter, Esq., B.A., of Lincoln's Inn, 
Barrister-at-Law. 12mo, 7s. boards. 

Morgcm — Chancery Acts and Orders; being a Collection of Statutes 
and General Orders, recently passed and made for extending the 
Jurisdiction and improving the Practice of the Court of Chancery ; 
with copious Notes, containing a Summary of every Reported Decision 
thereon up to the Present Time; with the several Chancery Acts and 
the Orders from 1850 to 1858. By G. O. Morgan, M.A., Barrister. 
12mo, 12s. cloth. 
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Oke — The Magisterial Synopsis : a Practical Guide for Magistrates, 
their Clerks, Attorneys, and Constables, in all Matters out of Quarter- 
SessioDS ; containing Summary Convictions and Indictable Ofifences, 
with their Penalties, Punishment, Procedure, &c., tabularly arranged.- 
By (xeorge C. Oke, Assistant Clerk to the Lord Mayor of London, 
Author of " The Magisterial FormuListl' " The Lam of Tumpik$ 
Roads^ &c. &c. Sixth Edition, enlarged and improved. 8vo, 40s. 
cloth. 

Pratt — A Treatise on the Law relating to Sea Lights, and the 
Kule of the Boad at Sea : with an Appendix containing the New 
Admiralty Regulations. By T. F. Pratt, D.C.L. 8vo, 9s. cloth. 

jRouse — The Practical Conveyancer; a Companion to Rouse's Practical 
Man, giving, in a mode combining facility of reference with general 
utility, upwards of Four Hundred Precedents of Conveyances, Mort- 
gages, and Leases ; a Collection of Miscellaneous Forms ; and (added 
in the present edition) Forms of Settlement and Separation Deeds. 
By Rolla Rouse, Esq., of the Middle Temple, Barrister-at-Law, author 
of " The Practical Man," <kc. Ac. <fec. Second Edition, greatly en- 
larged. In two vols. 8vo, 26s. cloth. 

Saunders — ^The Practice of the Magistrates' Courts. Second 
Edition. By T. W. Saunders, Esq., Barrister. 12mo, 12s. cloth. 

St. Leonards — A Handy Book on Property Law, in a Series of 
Letters. By Lord St. Leonards. The Sixth Edition. VlmOy 28. 6d. 
cloth.^ 

Taylor — A Treatise on the Law of Evidence, as administered in 
England and Ireland ; with illustrations from the American and 
other Foreign Laws. Third Edition. 2 vola royal Bvo, £3, 3s. 
cloth. 

^^harton — ^A Manual for Articled Clerks ; containing Courses of 
Study as well as in Common Law, Conveyancing, Equity, Bankruptcy 
and Criminal Law, as in Constitutional, Roman, Civil, Ecclesiastical, 
Colonial, and International Laws, and Medical Jurisprudence; a 
Digest of all the Examination Questions ; with the General Rules, 
Forms of Articles of Clerkship, Notices, Affidavits, <kc., and a List oif 
the proper Stamps and Fees : being a comprehensive Guide to their 
successful Examination, Admission, and Practice as Attorneys and 
Solicitors of the Superior Courts. By J. J. S. Wharton, Esq., M.A., 
Oxon, Barrister-at-Law, Author of "The Law Lexicon." Eighth 
Edition. 12mo, 20s. cloth. 

Wigram — An Examination of the Rules of Law respecting the 
Admission of Extrinsic Evidence in Aid of the Interpretation of 
Wills. By the Right Hon. Sir James Wigram, Knight The Fourth 
Edition. Prepared for the press, with the sanction of the learned 
Author, by W. Knox Wigram, M.A., of Lincoln's Inn, Esq., Barris- 
ter-at-Law. 8vo, lis. cloth. 
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